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RELEVANT DOCKET ENTRIES 
74C 1077 

Date Proceedings 

July 22-74 Complaint filed. Summons Issued. 

Aug. 8-74 Answer fi id. (Arrow Electronics) 

Sept. 4-74 Notice of motion and memorandum of law granting 
summary judgment In favor of deft Arrow, ret 
9-20-74 at 10 A.M. filed. 

Sept. 11-74 Notice of Appearance filed. 

Sept. 20-74 Affidavit In Support of Pltff's Motion for Summary 
Judgment and In Opposition to Deft's Motion for 
Summary Judgment filed. 

Sept. 20-74 Notice of Motion, ret 9-27-74 filed re: striking 
the first, second and third affirmative defenses 
and the answer of deft Arrow Electronics, Inc. 

Sept. 20-74 Record and Briefs In the proceedings In the N.Y. 
State Courts filed. 

Sept. 30-74 Notice of motion and memorandum of law for an order 
granting summary judgment In favor of Arrow 
Electronics filed. (ret 10-4-74 at 10 A.M.) 

Oct. 7-74 Before MISHLER, CH.J.-Case called-Motlon argued- 
Declslon reserved. 

Oct. 9-74 Pltff's Supplemental Memorandum In Reply to deft's 
Second Memorandum filed. 

Nov. 13-74 By MISHLER, CH.J.-Memorandum of Decision and Order 
dtd 11-13-74 denying pltff's motion for summary 
judgment. Deft's motion to dismiss Is granted. 
Clerk Is directed to enter judgment In favor of 
defts filed. (p/c to attys) 

Nov. 15-74 Judgment dated 11-15-74 filed that judgment Is 

entered In favor of defts Arrow Electronics, Inc. 
and State of N.Y. and against the pltffs that the 
complaint Is dismissed. P.C. mailed to the attys. 




COMPLAINT 


UNITED STATES DISTRICT COURT 
eastern district of new YORK 

MAURICE GOLDBERG, CLAIRE GOLDBERG, ' 

MAURICE GOLDBERG, as Custodian for 
MARION GOLDBERG, BETTE GOLDBERG and : 

JOYCE E. GOLDBERG, under The New York 
Uniform Gifts to Minors Act, and : 

MAURICE GOLDBERG, HENRY J. GOLDBERG 
and SAMUEL M. SPRAFKIN, as Trustees : 

under the Trusts for the benefit of 
MARION GOLDBERG, BETTE GOLDBERG and : 

JOYCE E. GOLDBERG, 

Plaintiffs, 

-against- 

ARROW ELECTRONICS, INC. and 

STATE OF NEW YORK, • 

Defendants. : 

1. This action Is for a declaratory judgment under the 
provisions of 28 U.S.C. 52201, to declare Section 623 of the 
Business Corporation Law of the State of New York (hereinafter 
referred to as "B.C.L. §623") unconstitutional In that It Is In 
violation of and repugnant to the Fourteenth Amendment of the 
United States Constitution. 

2. The matter in controversy involves property and rights 
of a value in excess of $10,000. Jurisdiction of the court is 

asserted under 28 U.S.C. §1331 and A2 U.S.C. §1983. 

3. At all times herein mentioned Plaintiff, MAURICE GOLDBERG, 
was the owner of record of 68.672 shares of the common stock of 
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Complaint 

Defendant, ARROW ELECTRONICS, INC., of a par value of $1.00 per 
share. 

4. At all times herein mentioned. Plaintiff, CLAIRE GOLDBERG, 
was the owner of record of 1,400 shares of the common stock of 
Defendant, ARROW ELECTRONICS, INC., of a par value of $1.00 per 
share. 

5. At all times‘herein mentioned. Plaintiff, MAURICE 
GOLDBERG, as Custodian for MARION GOLDBERG under the New York 
Uniform Gifts to Minors Act, was the owner of record of 400 shares 
of the common stock of Defendant, ARROW ELECTR^ICS, INC., of a 
par value of $1.00 per share. 

6. At all times herein mentioned. Plaintiff, MAURICE 
GOLDBERG, as Custodian for BETTE GOLDBERG under the New York 
Uniform Gifts to Minors Act, was the owner of record of 400 
shares of common stock of Defendant, ARROW ELECTRONICS, INC., 
of a par value of $1.00 per share. 

7. At all times herein mentioned. Plaintiff, MAURICE 
GOLDBERG, as Custodian for JOYCE E. GOLDBERG under the New York 
Uniform Gifts to Minors Act, was the owner of record of 400 
shares of the common stock of Defendant, ARROW ELECTRONICS, INC., 
of a par value of $1.00 per share. 

8. At all times herein mentioned. Plaintiffs, MAURICE 
GOLDBERG, HENRY J. GOLDBERG and SAMUEL M. SPRAFKIN, as Trustees 
under the Trust for the benefit of MARION GOIDBERG, were the 
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of record of 1,200 shares of the common stock of 
Defendant, ARROW ELECTRONICS, INC., of a par value of $1.00 per 

share. 

9, At all times herein mentioned. Plaintiffs, MAURICE 
GOLDBERG, HENRY J. GOLDBERG and SAMUEL M. SPRAFKIN, as Trustees 
under thvi Trust for the benefit of BETTE GOLDBERG, were the 
owners of record of 1,200 shares of the common stock of Defendant, 
ARROW ELECTRONICS, INC., of a par value of $1.00 per share. 

10. At all times herein mentioned. Plaintiffs, MAURICE 

GOLDBERG, HENRY J. GOLDBERG and SAMUEL M. SPRAFKIN, as Trustees 

under the Trust for the benefit of JOYCE E. GOLDBERG, were the 

* 

owners of record of 1,200 shares of the common stock of Defendant, 
ARROW ELECTRONICS, INC., of a par value of $1.00 per share. 

11. Defendant, ARROW ELECTRONICS, INC. (hereinafter referred 
to as "ARROW")* a corporation duly organized and existing 

under the laws of the State of New York. 

12. Defendant, STATE OF NEW YORK, is named as a party be¬ 
cause Plaintiffs seek a judgment, declaring B.C.L. §623 of the 

State of New York to be unconstitutional. 

* 

13. All plaintiffs, except plaintiff-trustee HENRY J. 
GOLDBERG, are residents of Nassau County within the Eastern 
District of New York. 

14. Defendant, ARROW, maintains places of business in Nassau 
County, within the Eastern District of New York. 
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15. Upon Information and belief, on or about May 25, 1972 

the authorized capital stock of Defendant, ARROW, consisted of 
* 

2,500,000 shares of common stock, par value $1.00 per share, 
and 1,000,000 shares of preferred stock, par value $1.00 per 
share; 1,525,98A shares of common stock were issued and out¬ 
standing, and 175,900 shares of common stock were reserved for 
Issuance upon the exercise of certain options and warrants. 

16. On or about April 28, 1972, Defendant, ARROW, issued to 
Its shareholders a notice of the annual meeting of its share¬ 
holders, to be held on May 25, 1972 at 2t00 p.m. o clock at 
Marine Midland Bank - New York, 140 Broadway, New York, N.Y., 
for the purpose of, among others, considering and acting upon a 
proposal to change the state of incorporation of Defendant, 

ARROW, from New York to Delaware by merging it into a newly 
formed wholly owned Delaware subsidiary; and the merger, if 
adopted, to result in the increase of the authorized shares of 
common stock, par value $1.00 per share, from 2,500,000 to 
3,000,000. 

17. Prior to the vote upon the matter set forth herein. 
Plaintiffs duly objected in writing to the aforesaid Plan and 
Agreement to merge Defendant, ARROW, into the newly formed 
wholly owned subsidiary Delaware corporation of the same name 
and to the increase of its authorized number of shares of common 


stock. 
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18. Not having assented to the Plan of Merger, pursuant to 
New York Business Corporation Law §910, Plaintiffs acquired 
the right to receive payment of the value ^f their shares as of 
May 24, 1972, provided plaintiffs complied with B.C.L. §623. 

19. At the annual caeting of the shareholders of Defencant, 
.ARROW, held on May 25. 1972 at 2:00 p.m. o'clock, the share- . 
holders adopted and approved the Plan and Agreement of Merger 
besween De£er.dsn£, ARROW, ar.d the Delaware corporation of the 
same name, in the fora attached to the proxy stateaent providing 
for the merger of Defendant, ARROW, with and into the said , 
subsidiary Delaware corporation, and for an increase in the 
authorised number of shares of common stock from 2,500,000 to 
,20. After the shareholders meeting on May 25, 1972 at which 
such Plan and Agreement of Merger was adopted and approved. 
Defendant, ARROW, gave written notice of such shareholders 
authorization by registered mail to Plaintiffs. 

■ 21. After the receipt of said notice to Plaintiffs of the 
shareholders' authorization, in accordance with B.C.L. §623, 

■v/ 

Plaintiffs duly filed with Defendant, ARROW, written notices 
of their election to dissent and demanded payment of the fair 


value of their shares. 

22. In accordance with B.C.L. §623, Plaintiffs duly sub¬ 
mitted their share certificates to Defendant, ARROW, and the. 
certificates were endorsed with the sta.,Uwory legend. A 
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transferee of any such endorsed share certificates acquires 
no rights, except those which a plaintiff, as an original 
dissenting shareholder, had after filing his notice of election 

to dissent, 

■ 23, In accordance with B.C.L. §623, Defendant, ARROW, 

• * 

offered to‘pay to Plaintiffs $9.00 with respect to each share 
of the coinaon stock of Defendant, ARROW, owned by Plaintiffs 
on May 25, 1972, conditioned, however, upon the consura^ation 


of the merger of Defendant, ARROW, with and into ARROW 
ELECTRONICS, INC., the Delaware Corporation. However, 
Plaintiffs and Defendant, ARROW, failed to agree, within the 


statutory period after the making of the offer, upon the price 
to be paid for the shares of Plaintiffs in Defendant, ARROW, 
said statutory 30-day period expired on or about September 17, 


1972. 


24. Defendant, ARROW, had 20 days 
the aforesaid statutory period within 


after the expiration 
which to institute a 


of 


special proceeding in the Supreme Court of the State of New 
York, to determine the rights of Plaintiffs and to fix the 
fair value of their shares. Defendant, ARROW, failed to 


institute such proceeding and the 20-day period within which 
the proceeding was to have been instituted by Defendant, ARROW, 
expired. Subsequent to the expiration of the aforesaid 
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statutory 20-<Jay period and within 30 days. Plaintiffs, in 
accordance with S.C.L. §623, duly instituted such special 
proceeding on or about October 12, 1972, returnable October 26 

1972. • 

a «-v,« cra*-e of New York dena-ea 

25 The Supreme Court of th^ S 

Plaintiffs' application on January 4, 1973, without prejudice 
to renewal because of a representation .aade to the Court by 
defendant, APRCJ, that it was negotiating a loan to obtain 

sufficient funds and thus consu-nmate the merger. , ^ 

2 1973 Defendant, APKCW, no*-!-*-* 

26 On Feoruary 2, . . 

1973 its Board of Directors 

Plaintiffs that on January 3 , 

abandoned the merger. 

, 19 1973, Defendant, ARROW, 

27, On or about reoruary » 

U ificaces to Plaintiffs to replace the 

issued new share ce„-iricaces 

share certificates with the statutory legend. 

28. ■ on «ay 24, 1972. which is the day prior to the share¬ 

holders' authorization of the merger. Icnown as the valuation 
aay for dissenters' s;u:res. the shares of Defendant. A^W. 
„ere traded on the American Stock Excl^nge at a high or ^ ^ 

j ft-F SIO 00* and upon informaw*.on *»nd bea.,. *i 

$10,375 ^ 

the value of each such share was $12.00.. 

29. When Defendant. ARROW, notified Plaintiffs of the 
abandonment of the merger and that their shore certificates 
„ith the endorsed statutory legend smy be exchanged for new 
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share certificates without such legend, the shares of Defendant, 
ARRO'^, were traded on the American Stock Exchange at $3,375; 
and upon information and belief, the value of each such share 

had declined to about $8,375. 

30. When the new share certificates were issued and 
delivered by Defendant, ARROW, to Plaintiffs, the shares of 
Defendant, ARROW, were traded on the American Stock Exchange 
at $8,375. 

31, By notice of motion dated February 12, 1973, Plaintiffs 
also applied to the New York State Supreme Court for an award 
of damages, coxsisel fees, expenses, costs and disbursements. • 

32. The Appellate Division of the Supreme Court of the 
'state of New York held that upon abandonment of the merger, 

B.C.L. §623 afforded no relief to dissenting shareholders 
and denied Plaintiffs' applications for payment of the value . 
of their shares, dascages, counsel fees, expenses, costs and 
disbursements. 

33, Plaintiffs requested the Appellate Division to re¬ 
consider, because B.C.L, §623, as so interpreted, is 
unconstitutional, in that it deprived Plaintiffs of their 
property and rights without due process, in violation of 
and repugnant to the Fourteenth Amendment. The Appellate 
Division refused to reconsider. It also denied Plaintiffs 
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leave to appeal to the Court of Appeals of the State of New 
York. 

34, Plaintiffs previously had appealed to the Cour^ of 
Appeals of the State of New York, as a matter of right from 
the orders of the Appellate Division,seeking to bring up for 
review the constitutionality of B.C.L. §623 as interpreted 
by the Appellate Division. The Court of Appeals held that 
Plaintiffs had no right to appeal as a matter of right, and 
dismissed the appeal. Plaintiffs thereafter requested the 
Court of Appeals of the State of New York for permission to 


appeal and, in such application, requested the Court to 
consider the constitutionality of B.C.L. §623, as construed 
by the Appellate Division. The New York Court of Appeals 
refused to consider the question of the constitutionality 
of the statute and declined Plaintiffs' application for leave 

to appeal. 

35. Plaintiffs have exhausted all available sta^e 


procedures. 

36. Plaintiffs, as nonassenting shareholders, had the 
right to receive from Defendant, ARROW, payment of the value 
of their shares. This right was subject to their compliance 
with B.C.L. §623. They duly complied with all of the statutory 
conditions on their part to be performed. Upon Defendant, 
arrow's, unilateral act of abandoning the merger, B.C.L. §623 
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automatically deprived Plaintiffs of the right to receive 
payment of the value of their shares/ Restoration to share¬ 
holder status more than 8 months ' later was no substitute for 
payment of share value. Plaintiffs were not restored to the 
position they were in more than 8 months earlier,. Their shares 
had declined in value. Their shares could not be traded on • 
the American Stock Exchange during the period of more than 
3 months. Furthermore, during this period. Plaintiffs had 

been deprived of their shares and their value. 

' 37. B.C.L. §623 deprived Plaintiffs of their property, 

rights and remedies, without due process, in violation of 

and repugnant to the Fourteenth Amendment of the United States 

Constitution. 

WHEREFORE, Plaintiff demands jixdgment 

1. Declaring that B.C.L. §623 is unconstitutional: in 

( 

that it deprived Plaintiffs, as nonassenting shareholders, 
of their right to receive from Defendant, ARROW, payment of 
the value of their shares when Defendant, ARROW, unilaterally 
abandoned the merger ^ m that it deprived Plaintiffs of their- 
property for more than 8 months; in that it deprived Plaintiffs 
of the right to trade their shares on the American Stock 
Exchange for more than 8 months; in that it deprived* Plaintiffs 
of the right to be compensated for the damages sustained by 
reason of the decline in the value of their shares during the 


3 
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/ 

period of more than 8 mor.ths; in that it deprived Plaintiffs 
of the right to be compensated for costs and expenses, in¬ 
cluding attorneys fees, of the judicial valiiaticn proceeding 
which Plaintiffs were compelled to commence; all without due 
process. , 

• 2, . That Plaintiffs recover of Defendant, ARROW, the value 
of their shares as of 24, 1972,' with interest from Xay 24, 
1972, and attorneys fees, expenses, costs and disbursements; 
or, in the alternative, a sum eqxxal to the difference in value 
of Plaintiffs' shares from May 24, 1972 to February 19, 1973, 
together with interest from Kay 24, 1972, expenses, attorneys 
fees, costs and disbursements.. 

.3. That Plaintiffs recover and have such other and further 
relief as may be just and 

I * . ■ . 

. : 230 Park Avenue 

New York, N.Y. 10017 
, Tel. (212) 689-2580 
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ANSWER 

(Same Caption) 

Defendant Arrow Electronics, Inc. ("Arrow") by its attor¬ 
neys, Nickerson, Krcuner, Lowenstein, Nessen, Kamin « Soli, 
answers the complaint as follows: 

T 

First : ■ Denies that it has knowledge or informa¬ 

tion sufficient to form a belief as to the truth of the allega' 

tions of paragraphs 1, 2, 12, 13 and 30 of the complaint. 

» , 

Second : Admits the allegatioivs of paragraphs 3, 

4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, IT/19, 20,. 26 and 27 
of the complaint. 

Third: Denies the allegations of paragraph 18 

of the complaint, except adr^its that New York Business Cor¬ 
poration Law C"BCL") §623 affords dissenting shareholders 
the right to an appraisal of -their securities in certain 
circumstances. 

Fourth : Denies the allegaticms of paragraph 21 

of the complaint, except admits that plaintiffs submitted 
to defendant written notices of their election to dissent 

and demanded payment for their Arrow commion stock. 

% 

t 

I 

Fifth: Denies the allegations of paragraph 22 

of the complaint, except admits that plaintiffs submitted 
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/ • . 

certain stock certificates to Arrow and that such certi¬ 
ficates were endorsed with a legend. 

Sixth ; Denies the allegations of paragraph 23 

of the complaint, except admits that Arrow offered to pay 
plaintiffs $9.00 per share for their Arrow common stock; 
that such offer was conditioned upon consummation of the 
merger of Arrow with a. " into a Delaware corporation of the 
same name; that plaintiffs and Arrow did not agree upon a 
price to be paid for the plaintiffs' Arrow common stock; 
and that one of the statutory periods set forth in BCL §623 
expired on or cd^out September 17, 1972. 

Seventh ; Denies the allegations of paragraph 24 

of the complaint, except admits, that defendant did not insti¬ 
tute a proceeding in the Supreme Court of the State of New 
York to determine the rights of plaintiffs; that plaintiffs 
instituted such a proceeding on or about October 12, 1972, 
returnable October 26, 1972; and that the institution of 
such proceeding was accomplished within the time provided by 
BCL §623. 

• 

Eighth ; Denies the allegations of paragraph 25 

of the complaint, except admits that the Supreme Court of the 
State of New York denied plaintiffs' application for an ap¬ 
praisal of their shares on or eibout January 4, 1973. 
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Ninth : Denies the allegations of paragraph 28 

of the complaint, except admits that on May 24, 1972 the 
common stock of Arrow was traded on the American Stock Exchange 
at e high of $10,375 per share and a low of $10.00 per share. 

Tenth t Denies the allegations of paragraph 29 

of the complaint, except admits that on or about February 19, 
1973 the common stock of Arrow was traded on the American 
Stock Exchange at approximately $8,375 per share and denies 
that it has knowledge or information sufficient to form a 
belief as to the truth of the allegations of such paragraph 
that the value of Arrow common stock at 'such date had declined 
to about $8.^375 per share. 

» Denies the allegations of paragraph 31 

of the complaint, except admits that by notice of motion 
dated February 12, 1973 plaintiffs applied to the Supreme 
Court of the State of New York for certain relief. 

Twelfth ; Denies the allegations of paragraph 32 

of the complaint, and refers to the decision and order of 
the Appellate Division of the Supreme Court of the State of 
New York, First Department, dated September 20, 1973', for 
the full and correct terms thereof. 


V 
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th ; Denies the allegations of paragraph 33 
of th© complaint/ except,admits that plaintiffs reguested 
that the Appellate Division of the Supreme Court of the State 
of New York/ First Department/ grant reargument of its deci¬ 
sion and order of September 20/ 1973; that/ in requesting 
reargument/ plaintiffs contended that BCL §623/ as interpreted 
by the Appellate Division/ was unconstitutional; that the 
Appellate Division/ by order dated March 21/ 1974/ denied 
plaintiffs' application for reargument; and that in the same 
order the Appellate Division also denied plaintiffs' motion 
for leave to appeal to the Court of Appeals of New York. 

Fourteenth ; Denies the allegations of paragraph 34 
of the complaint/ except admits that plaintiffs appealed to 
the Court of Appeals of New York from the above referred to 
orders of the Appellate Division; that such appeal was dis¬ 
missed by the Court of Appeals of New York for lack of juris¬ 
diction; that in their brief upon such appeal plaintiffs 
challenged the constitutionality of BCL §623 as interpreted 
by the Appellate Division; that/ subsequent to the dismissal 
of. their appeal taken as of right/ plaintiffs moved in the 
Court of Appeals of New York for leave to appeal to such 
court and/ in their motion papers/ again challenged the 
constitutionality of BCL §623 as applied to them; and that 
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the C^urt of Appeals denied plaintiffs' application for leave 
to appeal. 

Fifteenth s Denies the allegations of paragraph 35 

of the complaint# except admits that in the suit brought 
by them in the New York State courts plaintiffs took the 
procedural steps referred to in the preceding paragraphs of 
this answer. 

Sixteenth ; Denies the allegations of paragraph 36 

of-the complaint# except admits that plaintiffs complied 
with certain statutory preconditions to their right to an 
appraisal of their Arrow common stock; and that upon Arrow's 
abandoxunent of its proposed merger plaintiffs were not en¬ 
titled to an appraisal of their stock. 

• * • 

Seventeenth : Denies the allegations of paragraph 37 

of the complaint. 

• First Affirmative Defense 

Eighteenth : The Court lacks jurisdiction over the 

8\:bject matter. 

Second Affirmative Defense 


Nineteenth: 


The assertion of the claims alleged in 





18a 


Answer 

^he complaints Is barred by res ‘iudicata / since such claims were 
litigated and decided adversely to plaintiffs in a special 
proceeding in the Supreme Court of the State of New York, 

New York County, entitled In the Matter of the Application of 
Maurice Goldberg, individually and as Custodian for Marion 
Goldberg, Bette Goldberg and Joyce E. Goldberg under The New 
York Uniform Gifts to Minors Act, and I4aurice Goldberg, Henry 
J» Goldberg, and Samuel M. Sprafkin as Trustees under the 
Trusts for the benefit of Marion Goldberg, Bette Goldberg and 
Joyce E. Goldberg and Claire Goldberg , Petitioners, to deter ¬ 
mine their rights as dissenting shareholders, and to fix and 
recover the fair value of their shares in and from Arrow 
Electronics, Inc ., Respondent, under Section 623 of the Busi¬ 
ness Corporation Law , Index No. 22146/72. 

Third Affirmative Defense 

Twentieth ; The complaint fails -to state a claim 

upon which relief can be granted. 

. Wherefore, defendant Arrow Electronics, Inc. demands 
judgment dismissing the complaint against it, together with 
the costs and disbursements of this action. 

New York, New York Nickerson, Kramer, Lowenstein, 

August 8, 1974 ’ Nessen, Kamin & Soil 

/s/ Geoffrey Kalmus 

Attorney for Defendant 
Arrow Electronics, Inc. 

I 
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NOTICE OF MOTION OF DEFENDANT ARROW 
(Same Caption) 

Please take notice that, upon the annexed affidavit of 
Geoffrey M. Kalmus, sworn to September 3, 1974, and the ex¬ 
hibits thereto, and upon the prior proceedings had herein, the 
undersigned will move this Court, before Chief Judge Jacob 
Mishler, in Courtroom 5, United States Courthouse, Cadman 
Plaza, Brooklyn, New York, on September 20, 1974, at 10 A.M., 
or as soon thereafter as counsel can be heard, for an order, 
pursuant to Rule 56 of the Federal Rules of Civil Procedure, 
granting summairy judgment to defendant Arrow Electronics, Inc. 
upon the ground that the claim asserted in plaintiffs' com¬ 
plaint is barred by res judicata by reason of the prior judg¬ 
ment in the proceeding entitled Goldberg v. Arrow Electronics , 
Inc ., Supreme Court, New York County, Index No. 22146/72, 
aff'd in part and rev'd in part , 42 A.D. 2d 890 (1st Dep't 
1973), appeal dismissed , 33 N.Y. 2d 1004, leave to appeal 
denied , 34 N.Y. 2d 5'5 (1974). 

New York, New York Nickerson, Kramer, Lowenstein, 

September 3, 197A Nessen, Kamin & Soil 

/s/ Geoffrey Kalmus 
Attorneys for Defendant 
Arrow Electronics, Inc. 

To; 

Samuel M. Sprafkin, Esq. 

Attorney for Plaintiffs 

Hon. Louis J. Lefkowitz 
Attorney General of the 
State of New York 
Attorney for Defendant 
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KAmUS AFFIDAVIT IN SUPPORT OF DEFENDANT'S MOTION 

(Same Caption) 

STATE OF NEW YORK ) ' ‘ ' 

: ss.: 

COUNTY OF NEW YORK ) 

GTeoffrey M. Kalmus, being duly sworn, deposes and 

says: 

1, I am a member of the firm of Nickerson, Kramer, 
Lowenstein, Nessen, Kamin & Soil, attorneys for defendant 
Arrow Electronics, Inc. ("Arrow"), I make this affidavit 
in support of Arrow's motion for summary judgment on the 
ground that plaintiffs' claim is barred by the doctrine of 
res judicata . Arrow is also submitting a memorandum of 
law in support of its motion. 

A summary of Ar- 
row's position 

2. Plaintiffs are stockholders of Arrow who dissented 
from a merger proposed by Arrow in the spring of 1972 but 
abandoned early in 1,12 before consummation. In a prior 
appraisal proceeding brought by the same plaintiffs in 

the New York Supreme Court under New York Business Corpora¬ 
tion Law §623 ("BCL §623"), the court held that, since the 
merger was never consummated, plaintiffs were not entitled 
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to an appraisal of their shares or to any award of interest 
or expenses in connection with the appraisal proceeding• 
Goldberg v. Arrow Electronics, Inc .» Supreme Court, New York 
County, Index No. 22146/72 (the "state action").* Now, in 
this action, plaintiffs seek the same relief denied them 
in the state action on the same facts alleged in the state 
action, arguing that the failure of BCL §623 to afford them 

relief* renders the statute unconstitutional. 

0 

3. In this affidavit I will show that the doctrine 
of res judicata bars relitigation here of the claims alleged 
and decided in the state action. As I will point out, in 
the state action, plaintiffs unsuccessfully argued to the 
Appellate Division and the Court of Appeals the very same 
constitutional theory they seek to raise here. Moreover, 
had they wished to rely upon their constitutional claim at 
the trial court level in the state court, they could and 
should have presented it at that time. In sum, plaintiffs 
seek in this Court an impermissible collateral review of 
the state judgment, which they chose not to take to the 

* 

The decisions in the Supreme Court were not reported. 
The opinion of the Appellate Division, First Deparijiient, is 
at 42 A.D. 2d 890. The New York Court of Appeals' order 
dismissing the Goldbergs' appeal as of right for lack of 
jurisdiction is reported at 33 N.Y. 2d 1004. Finally, 
the Court of Appeals' denial of leave to appeal is at 
34 N.Y. 2d 515. 







■i 


22a 

Kalmus Affidavit In Support of Defendant's Motion 

United States Supreme Court. The doctrine of res judicata 

bars this attempt to harass Arrow through repetitive and 

piecemeal litigation. 

• • • . * * 

Facts 

(a) The proposed merger 

4. Arrow is a New York corporation engaged in the 
distribution and sale of electrical and electronic parts 
and in other businesses. Its common stock is listed and 
traded on the American Stock Exchange. 

5. Plaintiff Maurice Goldberg, who at one time was 
president of Arrow, together with the other plaintiffs who 
are members of his family and family trusts (the "Goldbergs"), 
in the aggregate hold a block of approximately 75,000 shares 
out of the 1,500,000 shares of Arrow common stock outstand¬ 
ing. 

6. In the spring of 1972 the management of Arrow 
proposed to its stockholders that Arrow change its state 
of incorporation from New York to Delaware through its 
merger into a newly created Delaware subsidiary of the 

same name. The merger agreement provided for its abandonment 
by Arrow or by the Delaware subsidiary — even after stock- 
holder approval — at any time prior to its effective date. 
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which was defined as the date that the merger agreement 
was filed with the Secretary of State of Delaware. 

7. The proposed merger would have had no material ef¬ 
fect on Arrow's business. It would simply have given the 
company the benefit of the slightly more liberal provisions 
of Delaware law applicable to corporations. The merger was 
approved overwhelmingly by Arrow's shareholders at its May 
25, 1972 annual meeting. However, the Goldbergs, alone 
among the some 1,500 shareholders of Arrow at the time, 
objected to the merger and subsequently filed a notice of 
election to invoke the rights accorded dissenting share- 

■ _ J 

(b) BCL §623 

8. BCL §623 is a comprehensive staturory scheme 
governing the rights of shareholders of New York corpora¬ 
tions who dissent from such corporate actions as a merger. 
These dissenting shareholders, if they file timely objec¬ 
tion to the merger and a notice of election under BCL §623, 
and if the merger is consummated, become entitled to payment 
of the fair value of their shares on the day before approval 
of the action by the shareholders (BCL §623 (h) (4)), here. 

May 24, 1972. If the corporation and the dissenting share¬ 
holders are unable to reach agreement on fair value, it 
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may be fixed in a special proceeding in the Supreme Court 
brought by either the corporation or the dissenters (BCL 
S623(h)). If the court enters a final order awarding the 
dissentexfs payment for their shares, the order must, sub¬ 
ject to limited exceptions, include an award of interest 
from the date the shareholders authorized the action (the 
•shareholder authorization date") to the date of payment 
and may also include the costs and expenses of the special 
proceeding (BCL §623(h) (6) (7)). The court has discretion, 
again in the case of a final order, also to award the dis¬ 
senters counsel fees (§623(h)(7)). 

9, BCL §623 on its face makes explicit that dissent¬ 
ing shareholders are not entitled to. payment for their shares, 
nor t6 payment of the interest, costs, expenses and counsel 
fees in connection with any special proceeding, if the cor¬ 
porate action from which they dissent is never consummated. 
The operative language is this: 

"If. the proposed corporate action is abandoned or 

rescinded ... (the shareholder] ... shall not have 
the right to receive payment for his shares and he 
shall be reinstated to all his rights as a shareholder 
as of the filing of his notice of election, inclu- 
ing any intervening preemptive rights and the 
to payment of any intervening dividend or other dis¬ 
tribution ... ." BCL §623(e). 

Thus, although the corporation must make an offer to pur- 

shares within ninety days after the 


chase the dissenter's 
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stockholders authorize the action, this offer "may be 
conditioned upon the consummation of such action.'* (BCL 

I 

S623{g)). 

10. Arrow, although it was seriously considering 
abandoning the merger in light of the Goldbergs' dissent, 
on August 18 duly made an offer to purchase the Goldberg 
stock at a price of $9 per share, expressly conditioning 
the offer on consummation of the merger. 

(c) The Goldbergs' first 
state application 

11. The Goldbergs did not agree to Arrow's conditional 
offer of $9 per share. Rather, on October 12, 1972, they 
started a special proceeding pursuant to BCL §623 to de¬ 
termine the value of their shares. A copy of their notice 
of petition and petition is annexed to this affidavit as 
Exhibit A. The petition sought an order directing payment 
to the Goldbergs for the value of their shares, as fixed 

by the court, together with the costs and expenses of the 
proceeding. 

12. Arrow opposed the petition, citing the clear word¬ 
ing of the statute that no payment for the Goldbergs' shares 
was appropriate unless and until the merger was actually 
consummated. In its opposing affidavit. Arrow explained to 
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the court that it was seriously considering abandoning the 
merger because of the heavy burden upon Arrow's financial 
resources which payment for the Goldbergs' shares, even 
at the $9 offer price, would impose. A copy of Arrow's affi 
davit in the state action is annexed as Exhibit B. 

13. On January 4, 1973 Justice Murtagh denied the 
Goldbergs' application in the order and opinion annexed 
to this affidavit as Exhibit C. Justice Murtagh pointed 
out that Arrow was "seriously considering abandoning" 
the merger and construed BCL §623 as follows; 

"If the proposed action is abandoned or rescinded, 
the shareholders will not have the right to receive 
payment for their shares" (Exh. C, p. 1). 

Justice Murtagh's order was without prejudice to a renewal 
of the. petition if either the merger was consummated or 
Arrow delayed beyond a. reasonable time in determining whe¬ 
ther to go for^vard with the merger. 

(d) Arrow abandons 
the merger 

14. On January 31, 1973 Arrow's board of directors 
adopted resolutions formally abandoning the planned mer¬ 
ger. The Goldbergs' counsel was informed of the decision 
to abandon the merger by my letter of February 2, a copy 
of which is annexed to this affidavit as Exhibit D. 
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The decision to abandon the merger, by the express terms 
of BCL S623(e)/ "reinstated" the Goldbergs "to all [their] 
... rights as ... shareholder[s] as of the filing of [their] 
... notice of election."* 

(e) The Goldbergs' second 
state application for 
interest and expenses 

15. The Goldbergs were not satisfied. On February 12, 
1973 they moved for an order adjudicating that the merger 
had been abandoned — an idle request since Arrow had so 
announced — emd awarding them $52,068,69 "for their costs, 
expenses and damages, inclusive of counsel fees." Their 
notice of motion and supporting affidavit are annexed to 
this affidavit as Exhibit E. The moving affidavit (p. 6) 
further articulated the claim as one for, in addition to 
costs ane expenses, either "damages" or interest on the 
value of the shares from the shareholders' authorization 
date to the date the merger was abandoned. No claim was 
made for payment of the value of the Goldbergs' shares. 

16. The Goldbergs' memorandum submitted in support 

* 

The Goldbergs' stock certificates, which had been 
endorsed with a legend reciting their notice of election 
at the time they dissented, were replaced by unlegended 
certificates. 
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of their motion is annexed to this affidavit as Exhibit F. 

The Goldbergs premised their motion principally not on 
BCL S623 but rather on the grounds of "simple justice" and 
"equity"•(Exh. F, pp. 10, 13), seemingly recognizing that 
BCL §623 afforded them no further relief after abandonment 
of the merger. Their papers thus were full of talk of bad 
faith on Arrow's part and of the dictates of fairness. 

But, conspicuously omitted was any claim that BCL §623 
was unconstitutional, as interpreted by Justice Murtagh 
to preclude the award of relief to dissenting shareholders 
upon abandonment of the merger. 

17. In opposition to the motion we documented the 
bona fides of Arrow's proposal and ultimate abandonment of 

the merger and pointed out that there simply was no statutory 
authority for any of the relief sought by the motion, nor 
any equitable reason why it should be awarded. 

18. On March 28, 1973 Justice Chimera ruled on the 
motion in the order and opinion annexed to this affidavit 
as Exhibit G. He held that there was no basis for the 
award of the interest or damages sought by the Goldbergs 
under BCL §623 and found that they had not established any 
equitable cause of action for such an award. However, 

he did award the Goldbergs counsel fees, in an amount to 
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be set by: a referee, finding authority for the award 
in BCL S623 (h)(7)). 

(f) The appeals to the 
Appellate Division 

19. The Goldbergs and Arrow each appealed from the por¬ 
tions of Justice Chimera's order adverse to them.* Moreover, 
the Goldbergs had previously noticed an appeal from Justice 
Murtagh^s decision denying their original petition as prema¬ 
ture. In their briefs, both as appellants and appellees, 

the Goldbergs again made no claim that BCL §623 was uncon¬ 
stitutional either (i) as interpreted by Justice Murtagh to 

deny them payment for their shares; (ii) as interpreted by 
Justice Chimera to deny them all other relief except coun¬ 
sel fees; or (iii) as argued by Arrow on its cross-appeal 
with respect to the allowance of counsel fees. They relied 
solely on state law arguments. 

20. All of the appeals were decided by the Appellate 
Division on September 20, 1973 by the orders and opinion 
annexed to this affidavit as Exhibit H. The court sustained 
Arrow's position in all respects. It affirmed Justice 


‘justice Chimera denied motions for reargument by both 
the Goldbergs and Arrow, 


3 ^ 
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Murtagh’s ruling, affirmed that'portion of Justice Chimera's 
order denying petitioners' motion for expenses and interest 
or damages, and reversed Justice Chimera's award of coun— 
sel fees to the Goldbergs, finding no authorization for 
such an award in BCT, §623 (h) (7)). 

(g) The Goldbergs raise their 
constitutional theory 

« 

21. On October 18, 1973 the Goldbergs filed a notice 
of appeal as of right to the Court of Appeals from the 
Appellate Division's orders of September 20. Here, for the 
first time, they asserted their constitutional claim; 

in their notice of appeal, annexed to this affidavit as 
Exhibit I, they claimed that BCL §623 "as construed by 
the Appellate Division, is unconstitutional." But, while 
this constitutional claim satisfied one requirement under 
CPLR §5601 for an appeal as of right, the Goldbergs over¬ 
looked' another requirement, i.e ., that the order appealed 
from be one that "finally determines the action." CPLR 
§5601(b).l. Thus, on the motion of Arrow, the Court of 
Appeals dismissed the appeal on February 15, 1974. 

22. Because of their procedural error, the Goldbergs 
did not succeed in securing a hearing on the merits of their 
constitutional claim until February 22, 1974, when they 










31a 


Kalmus Affidavit In Support of Defendant’s Motion 

moved in the Appellate Division for reconsideration of its 
orders of September 20, or, in the alternative, for leave 
to appeal to the Court of Appeals. In their notice of 
motion, affidavit and brief in support of the motion, an¬ 
nexed to this affidavit as Exhibit J, the Goldbergs posed 
their constitutional theory in the form of this question; 

"As interpreted by the Appellate Division, is Busi¬ 
ness Corporation Law §623 unconstitutional since, 
upon abandonment of a corporate merger during the 
judicial appraisal proceeding, it deorives dis¬ 
senting shareholders of their rights to receive 
payment of the value of their shares, and upon 
reinstatement to shareholder status, the dissent¬ 
ing shareholders were not restored to the position 
in which they had nor been because their shares 
• had declined in value in the interim and, during 
that period of time, they were deprived of their 
property?" (Exh. J., pp. 7-8), 


(h) The frivolous nature of 

the constitutional theory 


23. The Goldbergs' constitutional theory — the same 
one they advance in this Court —• was developed, as fully 
as its* untenable nature permitted, in their papers submit¬ 
ted to the Appellate Division, It is to the merits of this 
constitutional theory — although technically irrelevant 
to this motion — that I now briefly turn. 

24. The Goldbergs' constitutional claim is that, 
when Arrow abandoned the merger, BCL §623 deprived them 
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of the "right" to receive the fair value of their shares, 

and ancillary interest, costs and expenses, which 

right BCL §623 had previously vested in them. Since 

« 

this "right" was taken away without a hearing, merely by 
operation of law the Goldbergs claim BCL §623 offends the 
due process requirement that "notice and an opportunity for 
a hearing" be afforded "before a person is deprived of a 
property right," citing such cases as Sniadach v. Family 
Finance Corp ., 395 U.S. 337 (1969) (Exh. J., pp. 22-25). 

25. The citations to the Sniadach line of procedural 
due process cases are surely misfounded, for the Goldbergs' 
real grievance is not one of procedure. A hearing would 
have served no purpose except to elicit a judicial deter¬ 
mination — such as was rendered in the state action — 
that, indeed, BCL §623 afforded the Goldbergs no right to 
the relief they sought. The Goldbergs' real claim is a- 

substantive one; that the Constitution entitled them to 

« 

the appraisal and expense award provided by BCL §623(e) 
free from the statutory condition that the merger be con¬ 
summated. ■. ^ 

26. This substantive theory was and is frivolous. 

The "right" the Goldbergs claim to have been deprived of 
by BCL §623 is a purely statutory one created by the very 
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same BCL §623. That statute, in creating the right, ex¬ 
pressly subjects it to the condition that the merger not 
be abandoned. The Goldbergs made a voluntary and conscious 
decision to dissent from the merger and invoke the provi¬ 
sions of BCL §623. They knew from the express language of 
BCL §623 that they would not be entitled to a monetary 
award if the merger was abandoned, and cannot now fairly 
complain of that condition. In creating a statutory right 
for dissenting shareholders, the Legislature surely was 
entitled to impose reasonable conditions upon that right. 

27. It should be noted that any damage suffered by 
the Goldbergs — as a result of their own decision to dis¬ 
sent — was de minimus . During the pendency of the merger 
they remained free to sell their shares, the transferee 
taking title subject to the notice of election. BCL §623 (f). 
They also remained free to remove any practical restriction 
on the saleability of their shares by withdrawing their' 
notice of election at any time prior to Arrow's offer of 
August 18. BCL §623(e). Even thereafter, the Goldbergs 
could have requested Arrow's consent to withdrawal of the 
notice, BCL §623(e), which consent surely would have been 
granted in view of the financial obstacle that the notice 
posed to' the merger ( see 111110-12, supra ). They chose not 
to withdraw their notice, presumably realizing they could 
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not dispose of their substantial shareholding in any event 
without severely depressing the prevailing market price 
of Arrow stock. 

< 

(i). The state courts reject 

the constitutional theory 

28. Arrow made the above arguments to the Appellate 
Division in the affidavit annexed to this affidavit as 
Exhibit K. We argued that the motion for reconsideration 
was untimely, but, on the portion of the motion seeking 
leave to appeal, the merits of the constitutional issue 
were joined. On March 21, 1974 the Appellate Division 
denied, without opinion, both the motion for reargument 
and that seeking leave to appeal. 

29. The Goldbergs next sought leave to appeal to 
the Court of Appeals from that court itself. Their brief 
to the Court of Appeals is annexed to this affidavit as 
Exhibit L. Again, they raised and fully briefed their 

constitutional theory of recovery (Exh. L, pp. 47-49), 
noting’ that the Appellate Division "presumably" rejected 
it in denying leave to appeal (Exh. L, p. 31) . The Court 
of Appeals found no more merit in the theoiry than had the 
Appellate Division. It denied leave to appeal on May 1, 
1974 in the order annexed to this affidavit as Exhibit M. 








(j) This action 


30. The Goldbergs did not# as they could have# seek 
review of the final decision of the Court of Appeals from 
the United States Supreme Court. Instead# they commenced 
this action by filing the complaint annexed to this 
affidavit'as Exhibit N.* 

/ 

Res judicata bars the com- 
plaint as against Arrow 

\ % 

31. Res judicata bars the assertion of a cause of action 

which is identical in substance to one previously adjudicated 
(memorandum pp. 14-19).** The claim the Goldbergs assert 
against Arrow in this action is identical in substance to 
that in their earlier state action with respect to the facts 
it alleges# the.relief i‘: seeks from Arrow# and the consti¬ 
tutional theory of recovery it advances. The Goldbergs 
have attempted to change the form of their action by 
casting it in the guise of a declaratory judgment and civil 


* 

Arrow's answer# in addition to various denials# 
sets up several affirmative defenses# one of which is the 
claim of res judicata on which this motion is based. 

** 

This and the similar references below are to Ar¬ 
row's accompanying legal memorandum, which sets out the 
legal authorities pertinent to the application of the 
doctrine of res judicata to the case at hand. 
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rights action under 28 U.S.C. §1983 and 28 U.S.C. §2201. 

But this change in form cannot mask the identity in 

substance between the two causes of action. 

• • 

(a) The facts have 
not changed 

32. A comparison of the Goldbergs' federal complaint 
(Exh. N) with their original state peitition (Exh. A) 

and their notice of motion after abandonment of the merger 
(Exh. E) shows that the facts alleged in this action are 
identical to those asserted in the state action. The’ 
alleged wrong by Arrow in each action is identical; the 
proposal and then the abandonment of the merger and the 
alleged damage these decisions caused the Goldbergs. 

When the facts and proof necessary to support two causes 
of action are identical, then, for the purpose of applying the 
res judicata doctrine, those two causes of action are identical 
under New York law (memorandum pp. 14-16 ) • 

.(b) The relief sought from 
Arrow has not changed 

33. Another test for determining the identity between 
two causes of action is whether they seek identical forms 
of relief (memorandum pp. 17-18). Here, again the identity 
between the Goldbergs' state action and this action is 
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complete: the relief the Goldbergs seek in their federal 
complaint against Arrow is that which they sought and were 
denied in the state action. 

34, In their original state petition the Goldbergs 
sought payment for their shares together with interest 

• j 

and their costs and expenses. In their motion after aban¬ 
donment of the merger the Goldbergs sought again costs 
and expenses# including counsel fees# and# in addition# 
either "damages or interest" rather than payment for their 
shares ( see *J1I11# 15# supra ) . In their complaint here the 
Goldbergs return to their original claim for payment for 
their shares with interest# or# in the alternative# damages# 
and again seek attorneys' fees# expenses# costs and dis¬ 
bursements (Exh. N# p. 10). 

35, The only relief sought by the complaint which was 
not sought in the state action is a declaratory judgment 
that BCL §623 is unconstitutional (Exh. N# pp. 9-10). But 
this relief is sought against the State of New York# not 
against Arrow# and# indeed# requests no more than an 
advisory opinion when viewed apart from the basic claim 
for a monetary award from Arrow. The prayer for a'de- 
Q^aj^atory judgment is no more than window dressing intended 
to lend a novel visage to what is in substance a cause of 
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action identical to the one perviously rejected by the 
state courts. 

(c) The constitutional 

theory has not changed 

36. Although it would not have helped the Goldbergs 
to avoid the bar of res judicata merely to have changed the 
legal theory of their cause of action (memorandum p..l8), 
in fact they have not even done this. Their constitutional 
theory of recovery embodied in the present complaint (Exh. 

N, 11^36-37) is the same one they advanced in the Appellate 
Division and in the Court of Appeals in the state action 
( see Exh. L, pp. 47-49). The decision by those two courts 
in denying leave to appeal and the Goldbergs* failure 
to seek review of the judgment in the United States 
Supreme Court bars their attempt to -again assert the theory 
in this Court (memorandum p. 20-29). 

Res judicata would bar this 
■action even had the consti¬ 
tutional theory not been 
raised in the state action 

37. The Goldbergs may argue that their constitutional 
theory of recovery was raised so late in the state action 
that it did not receive a full hearing from the state courts. 
Res judic ata» however» bars not only the relitigation of 
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issues actually adjudicated in the prior action but also 
those issues that could have been adjudicated. Many are the 
decisions barring the attempted assertion in federal court of 
constitutional claims which could have been^ but never were, 
raised in an earlier state action (memorandum pp. 21-29) , 

38. The absence of a full adjudication of the Gold¬ 
bergs'-constitutional theory in the state action was a pro¬ 
duct of their own delay in raising it. They could have 
argued their theory at least as early as their February 12, 
1973 motion before Justice Chimera, for, it was raised by 
the facts at that point in time, when applied to the clear 
wording of BCL §623. Likewise, the law on which they 

later based the theory -- the line of cases begun by Sniadach 
in 1969 — had been articulated. Instead of the Constitution, 
however, they argued equity ( see 1116, supra ) . 

39. It was the Goldbergs' own tactical decision to 
premise their motion before Justice Chimera on grounds of 
equity.rather than on the Constitution. It was also their 
choice not to argue their constitutional theory either on 

initial appeal to the Appellate Division from Jus¬ 
tice Chimera's decision denying them all relief except 
counsel fees, or in opposition to Arrow's cross-appeal 
for the award of counsel fees'(see 1119, supra ) . They 
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chose to raise their constitutional theory when it offered 
the hope — a mistaken one ~ of an appeal as of right 
to the Court of Appeals ( see 1121, supra ) . 

40. Thus, the Goldbergs had every opportunity in 

* 

the state courts to litigate their constitutional theory. 
To the extent they failed to do so, it was by their own 
decision to ignore the Constitution until late in the 
game. 

"Arrow's right to rest se- 
cure in the state judgment 

41. Fundamental to the doctrine of res judicata 

is the right of a successful litigant to have undisturbed 
by a later action the rights and interests etablished 
in the prior adjudication. Arrow is entitled to that 
protection here against the attempt of the Goldbergs, 
perhaps acting out of some grude against Arrow's cur¬ 
rent management, to subject Arrow to repetitious 
litigation despite the state judgment.* 


* 

Subsequent to the time that Arrow's present management 
was initially elected to office, Mr. Goldberg, the com¬ 
pany's prior chief executive, was indicted — and pled 
guilty — to a state criminal charge relating to the re¬ 
ceipt of a kickback in connection with relocation expenses 
incurred by Arrow at the time of erection of the World 
Trade Center in downtown Manhattan. Since the happening 
of that event Mr. Goldberg seems to feel aggrieved at 
present management. 
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42. The state courts have settled that the proposal 
and later abandonment of the merger by Arrow does not en¬ 
title the Goldbergs to a monetary award from Arrow, either 
imder BCL §623, in equity, or as a matter of constitutional 
right. No judgment entered in this action in the Goldbergs| 
favor could do other than destroy or impair the rights 

and interests of Arrow as found in the state action. 

, Res judicata bars the Goldbergs from again stirring up 
this controversy once settled (memorandum p. 18-19) . 

Res judicata 
and federalism 

43. The Goldbergs may have thought that their complaint 
would be less subject to a res judicata defense if presented 
as a "civil rights" action under 28 U.S.C. §1983, notwith¬ 
standing their previous characterization of their claim as 
relating to a "property right." ( see ^24, supra ). However, 
federal courts long ago determined that the civil rights 

. statutes could not be used by disappointed state litigants 
as a means of securing collateral review of state court 
judgments which determined, or would have determined upon 
submission of the issue by plaintiffs, the constitutionality 
of state statutes (memorandum, pp. 30-32 ) . 
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44. The state courts no less than the federal courts 
are the guardians of the Goldbergs' federal constitutional 
rights. It was to those state courts that the Goldbergs 
were obligated to submit any constitutional claim directed 
against BCL §623, .. subject to the right to seek review by 
the Supreme Court of any adverse decision. Their failure 
to present their constitutional theory earlier in the 
state action and their failure to seek review by the Supreme 
Court from the ultimate rejection of their constitutional 
theory provides no basis for collateral review of that 
result in this Court. 

For the reasons stated above the Court is respectfully 
requested to grant Arrow's motion for summary judgment. 



Sworn to before 
me this 3rd day of 
September, 1974 



BEATRICE HARMAN 
Notary Public. Stnfo of New York 
No. 3' • / n'O 
Ounlificd in New York County 
Conimik&ion Expirok Marcli 30, IS/^ 










DEFENDANT'S NOTICE OF SUPPLEMENTAL MOTION 
(Same Caption) 

Please take notice that upon the notice of motion of 
defendant Arrow Electronics, Inc. ("Arrow"), dated September 3, 
1974, and the affidavits and exhibits annexed the -to, upon the 
notice of motion of plaintiffs dated September lo, 1974, and 
the papers submitted therewith, and upon the prior proceedings 
had herein, the undersigned will move this Court, before Chief 
Judge Jacob Mishler, in Courtroom 5, United States Courthouse, 
Cadman Plaza, Brooklyn, New York, on October 4, 1974, at 10 A. M. 
or as soon thereafter as counsel can be heard, for an order, 
pursuant to Rule 56 of the Federal Rules of Civil Procedure, 
granting summary judgment to Arrew upon the ground that there 
is no genuine issue as to any material fact and that the State 
statute, the constitutionality of which is challenged by plain¬ 
tiffs, is constitutional as a matter of law, and, in the 
alternative, i »r an order, pursuant to Rule 12(b)(6) of the 
Federal Rules of Civil Procedure, dismissing the plaintiffs' 
complaint for failure to state a claim upon which relief can 
be granted. 

New York, New York Nickerson, Kramer, Lowenstein, 

September 27, 1974 Nessen, Kamin & Soli 

/s/ Geoffrey Kalmus 
Attorneys for Defendant 
To: Arrow Electronics, Inc. 

Samuel M. Sprafkin, Esq. 

Attorney for Plaintiffs 

Honorable Louis J. Lefkowitz 

Attorney General of the State of New York 

Attorney for Defendant 
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plaintiffs' notice of motion for summary judgment 

(Same Caption) 


PLEASE TAKE NOTICE that upon the affidavits of MAU^ CS 
GOLDBERG, sworn to September 10, 1974, and SAMUEL M. SPRAFKi. , 
sworn to September 16, 1974, the record of the proceedings and 
briefs in the New York State courts and the pleadings herein, 
the undersigned will move this Court, before Chief Judge Jacob 
Mishler, United States Courthouse, Brooklyn, New York, on 
September 27, 1974 at 10:00 A.M. o'clock, for an order pursuant 
to Rules 56 and 57 of the Federal Rules of Civil Procedure, 


striking the first, second and third affirmative defenses and 
the answer of the defendant, ARROW ELECTRONICS, INC., granting 


summary judgment to plaintiffs, and granting to plaintiffs such 
other and further relief as may be proper. 


Dated: New York, N.Y. 

September 16, 1974 




SAMUEL M. SPRAFKIN 
Attorney for Plaintiffs 
230 Park Avenue 


To: 

NICKERSON, KRAMER, LOWENSTEIN, 

NESSEN, KAMIN & SOLL, ESQS. 

Attorneys for ARROW ELECTRONICS, INC. 
919 Third Avenue 
New York, N.Y. 10022 
Telephone: 688-1100 


New York, N.Y. 10017 
Telephone: 689-2580 
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GOLDBERG AFFIDAVIT IN SUPPORT OF PLAINTIFFS' MOTION FOR 
SUMMARY JUDGMENT AND IN OPPOSITION TO DEFENDANTS' MOTION 

FOR SUMMARY JUDGMENT 

(Same Caption) 

STATE OF ^EW YORK ) ' 

) ss.: 

COUNTY OF NEW YORK) 

MAURICE GOLDBERG, being duly sworn, deposes and says: 

I am one of the plaintiffs. I submit this affidavit 
(1) in support of our motion for summary judgment, and (2) in 
opposition to defendants' motion for summary judgment. 

This action is supplementary to the proceedings which 
we were compelled to commence in the New York Supreme Court 
under New York Business Corporation Law Section 623 (BCL §623). 
Had we not done so, we would have lost our rights as dissenting 
shareholders. While that proceeding was pending, the corporate 
defendant abandoned the corporate merger. The New York Supreme 
Court held that when there is an abandonment of the corporate 
merger some eight months after its authorization, the statute 
provided for no relief to us, as dissenting shareholders, and 
denied our application for relief. By virtue of the statute, 
we thus were deprived of our rights and property, in violation 
of the Fourteenth Amendment. This action is 'brought to obtain 
Redress for such deprivation. The State courts did not rule 
upon the constitutional question. They refused to do so. 
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Goldberg Affidavit In Support of Plaintiffs* Motion for 
Sununary Judgment and in Opposition to Defendants' Motion 

for £ununary Judgment 

I submit the entire record of the proceedings in the 
New York State courts and the briefs of the parties. 

The affidavit of defendant's counsel, submitted in sup¬ 
port of defendant's motion, is replete with inaccurate statements 
relative to the State Court proceedings. That affidavit also 
is argijmentative and not factual. The affidavit is recklessly 
made, not only with respect to the truth, but also with respect 
to simple copy* ig of quoted portions. 

An example of the former appears at page 22 of the 
affidavit of defendant's counsel. He states that I "pled 
guilty — to a state criminal charge relating to the receipt 
of a kick back * * ." I was indicted. I never pleaded guilty. 
The indictment was dismissed. Herewith is a certificate to 
that effect from the County Clerk of New York County. I have 
never been convicted of any crime. 

Defendant's recklessness ranges from the foregoing to 
not reading what was copied by defendant's typist. At page 12 
the quotation incorrectly includes the word "not" in the ninth 
line. > 

Defendant knows that it has used a State statute to 
deprive us of our rights. It seeks to cast off this guilt 
feeling by claiming that it is the aggrieved party because it 







V 


47a 

nnldberg Affidavit in Support of Plaintiffs* Motion for 
Stmunarv Judgment and In Opposition to Defendants' Motion 

for Summary Judgment 

is being subjected to "repetitious litigation". The litigation 
is not repetitious. It is an independent supplementary cause 
of action. 

At the time of the shareholders' meeting, defendant 
knew the number of shares objecting to the merger. Defendant 
knew the approximate amount it required to pay for dissenters' 
shares. Defendant knew that it did not have the money to pay 
for those shares*. Defendant knew that the agreements with its 
institutional lender did not allow payment for those shares. 
Despite this, defendant had its shareholders approve the merger. 
Plaintiffs, having properly objected to the merger prior to the 
shareholders' meeting, then followed the precise procedural 
•requirements of BCL §623. Our share certificates were endorsed 
with the statutory legend, which made us monetary claimants 
for the value of our shares. Our shares were "frozen". They 
could not be traded on the American Stock Exchange. 

When the trading .price of the shares on the American 
Stock Exchange increased, defendant moved forward. When the 
• trading price declined, defendant did nothing. Wh«n it was 
time for defenoent to commence the judicial proceeding provided 
for under BCL §623(h), the trading price had declined. Defendant 
■ ^-^d not commence the proceeding. Instead, we were compelled to 
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Affidavit In Support o f Plaintiffs ' Motion for 
JudRment~anT~ln Opposition to D efendants* Motion 
for Sununary Judgment 

commence this proceeding. If we had not, we would have lost 
our rights as dissenters, thus allowing defendant to move 
forward with its merger without paying us anything. 

We instituted the proceeding under BCL §623(h) by the 
appropriate petition. We sought to move forward. It was to 
defendant's advantage to delay the proceeding. If the trading 
price of the shares increased over the price or value as of 
the day before the shareholders' authorization date, defendant . 
stood to gain. It was not to its advantage to move forward 
when the trading price had declined. 

On defendant's representation that it was negotiating 

for a loan from its institutional lender, the New York State 

Court denied without prejudice our application to move forward 

. < 

with the proceeding. 

About one month later, when the trading price of the 
shares had declined further, defendant abandoned the merger. 

The Appellate Division of the New York State Supreme Court 
held that the statute pursuant to which we had commenced our 
proceeding made no provision for any relief to us when the 
defendant abandoned the merger. Thus, the defendant had played 

f, 

of "heads I win, tails you lose". 


the corporate game 
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GoldberR Affidavit In Support of Plaintiffs' Motion for 
Summary Judgment and In Opposition to Defendants' Motion 

for Summary Judgment 

' ■ We then sought to show, on applications for reconsidera¬ 

tion and for leave to appeal, that such interpretation of the 
statute was incorrect, that in fact the statute did provide 
for such relief, and that any other construction would result 
in the use of the statute to deprive us of our rights and 
property, without compensation, contrary to the Fourteenth 
Amendment of the United States Constitution, The State courts 
refused to consider the constitutional question. They adhered 
to the holding that the statute provided no relief to dissenters 
when there is an abandonment. 

This action is brought for redress because, by virtue 
of BCL §623, we were deprived of our rights and property, in 
violation of the Fourteenth Amendment. During the period of 
more than eight months, when our status was that of a monetary 
claimant, our.shares could not be traded in the marketplace; 
our investment was frozen. When the defendant unilaterally 
abandoned the merger, we were deprived of the right to receive 
payment of the value of our shares. When the defendant uni¬ 
laterally abandoned the merger, reinstatement to shareholder 
status did not restore us to the position we were' in eight 
months earlier. The shares had declined in value and price. 
During that eight-month period, we had no control over our 
investment. The statute provided us with no forum for relief. 
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Goldberg Affidavit In Support of Plaintiffs* Motion for 
Summary Judgment and in Opposition to Defendants* Motion 

for Summary Judgment 

not even the costs and expenses of the proceeding which we 
were compelled to commence to preserve our rights as dissenting 
shareholders. 


The answer of the defendant, ARROW ELECTROMICS, INC., 
and its first, second and third affirmative defenses are without 
merit. They are sham and were interposed solely for delay. 


Summary judgment should be granted to plaintiffs and a hearing 
should be held to assess the amount to be awarded plaintiffs by 


reason of having been deprived of their rights and property, 


7 / - 7 . . ‘ */y 

> (X A‘i/f 


MAURICE GOLDBERG 






Sworn to before me this 
10th da y of Septe mber, 19 7^^ 

- ■ 1 i j 


K.U,, 

• No. 30-3791050 
Qualifi«<{ In Nitsou County 
Coam.uien Expiroo Cu/cti 30, 1873 
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Attachment to Goldberg Affidavit In Support of Plaintiffs' 
Motion for Summary Judgment and in Opposition to Defendants* 

Motion for Summary Judgment 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 


MISCELLANEOUS 

CERTIFICATE' 

NO. 3706 


THE PEOPLE OF THE STATE OF 
u. . NEW YORK 


^ FEE ^ID $4.00 




against 





No. 

Filed 


( <f 19 0 O 

I( NORMAN GOODMAN, County Clerk and Clerk of the Supreme Court, New York County, do 
cehify that it appears from an examination of the Records on file in this office, that (^'^l ^ 

d-y t^’ 0 • fJ' ^ A.-0-ui 

; Cl Cce^- o^j 'CJL^ 



County Clerk and Clerk o] the Supreme Court, 
New York County, 
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SPRAFKIN AFFIDAVIT IN SUPPORT OF PLAINTIFFS' MOTION FOR 
SUMMARY JUDGMENT AND IN OPPOSITION TO DEFENDANT'S MOTION 

FOR SUMMARY JUDGMENT 

(Same Caption) 

STATE OF NEW YORK ) ' ■ 

) ss. 

COUNTY OF NEW YORK) 

SAMUEL M. SPRAFKIN, being duly sworn, deposes and says: 

1. I am plaintiffs' attorney. I was plaintiffs' attorney 
in the proceedings in the New York State courts. I am fully 
familiar with the facts and proceedings. I submit this affidavit 
in opposition to defendant's motion for summary judgment and in 
support of plaintiffs' motion for summary judgment. 

• 2. Defendant's statement in paragraph 3 of its moving af¬ 
fidavit that "plaintiffs unsuccessfully argued in the Appellate 
Division and the Court of Appeals the very same constitutional 
theory they seek to raise here" is incorrect. Those courts 
refused to entertain the argument when it was raised on motions 
for reconsideration and for leave to appeal. Those motions were 
denied. Neither court decided the constitutional issue on the 
merits. ' . 

3, ■ At Special Term of the New York Supreme Covirt, no consti¬ 
tutional issue was raised. It was plaintiffs who commenced the 
proceedings. They were compelled to do so under the statute 


II 
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Sprafkln Affidavit In Support of Plaintiffs* Motion for 
Summary Judgment and in Opposition to Defendant's Motion 

for Summary Judgment 

when defendant had not instituted the proceedings. Had plaintiffs 
« ■ • * 

not commenced the proceedings, they would have lost their rights 
as dissenting shareholders for failure to comply with the pro¬ 
cedural requirements of the statute. 

4. When Kurtagh, J., at Special Term, denied without prejudice 
plaintiffs' application to move forward with the special pro¬ 
ceeding, seven months had elapsed since the merger had been 
authorized. The procedure set out in the statute was the sole 

and exclusive remedy afforded plaintiffs. When defendant uni¬ 
laterally abandoned the merger one month later, plaintiffs returned 
to Special Term for additional relief. They had already appealed 
from the determination of Murtagh, J. They were still in the 
proceeding which they had commenced under §623(h). Under sub- 

paragraph (3) of §623(h), it is stated that the "jurisdiction 

« 

of the court shall be plenary and exclusive." 

5. However, Chimera, J., at Special Term, denied plaintiffs 
relief (except for counsel fees) and the Appellate Division 
denied*all relief to plaintiffs because the statute made no 
provision for such relief. 

6. It was only after the definitive ruling of the Appellate 
Division that plaintiffs sought to point out that the construction 
or interpretation of the statute by the Appellate Division was 
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Sprafktn Affidavit In Support of Plaintiffs* Motion for 
Sununary Judgment a nd in Opposition to Defendant's Motion 

for Summary Judgment 

wrong. One of the arguments plaintiffs sought to advance was 
that such construction of the statute renders the statute un¬ 
constitutional. However, neither the Appellate Division nor the 
New York Court of Appeals entertained the argument. Neither 
ruled on the constitutional issue on the merits. 

7, In paragraph 22 of its moving affidavit, defendant admits 
that the dismissal of the appeal in the New York Court of Appeals 
did not involve "a hearing on the merits" of plaintiffs' consti- 

s 

tutional claim, although plaintiffs had urged the court not to 
dismiss the appeal because of the constitutional issue involved. 

8. In paragraph 22 of its moving affidavit, defendant referred 
to plaintiffs', "procedural error" which resulted in plaintiffs not 
'.'securing a hearing on the merits of their constitutional claim 

22, 1974 ^ Defendant is mistaken. Plaxntiffs 

committed no procedural error. Defendant also is mistaken because 
plaintiffs did not secure a hearing on the merits of their consti¬ 
tutional claim in the Appellate Division when they moved for 
reconsideration or, in the alternative, for leave to appear. 

Both branches of the motion were denied by the Appellate Division. 



9, In paragraph 28 of its moving affidavit, defendant states 
that it argued that the motion for reconsideration was untimely,^ 
but on "the portion of the motion seeking leave to appeal, the 
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Sprafkln Affidavit In Support of Plaintiffs' Motion for 
Summary Judgment and In Opposition to Defendant s Motion 

for Summary Judgment 

merits of the constitutional issue were joined." Defendant is 
in error. Had the merits of the constitutional issue been enter¬ 
tained by the Appellate Division, it would have so stated and 
granted the motion for reconsideration and then adhered to its 
decisions. Its denial of permission to appeal was not a decision 
on the merits of the constitutional issue. 

10. In paragraph 29 of its moving affidavit, defendant states 
that the Court of Appeals "found no more merit than the Appellate 
Division" in the constitutional claim. The Court of Appeals did 
deny the motion for leave to appeal. It did not entertain and 
pass on the merits of the constitutional issue. Denial of the 
motion for leave to appeal could be for any number of reasons, 

one of which may be, but not necessarily so, plaintiffs' failure 

s 

to raise the issue and have it passed on in the courts below. 

If the Court of Appeals had wished to entertain the consticutional 
issue on the merits, it would have done so on the original appeal 
taken as of right. 

11. In paragraph 29 of its moving affidavit, defendant states 
. that plaintiffs, in their brief to the Court of Appeals on the 

motion for leave to appeal, noted that the Appellate Division 
"presumably" rejected the constitutional question in denying 
leave to appeal.. Defendant takes the word out of context and 
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Sprafktn Affidavit tn Support of Plaintiffs' Motion for 
, Sutninary Judgment and in Opposition to Defendant *s Motion 

for Summary Judgment 

thus misstates the facts. Plaintiffs were required to state in 
their brief the questions of law which they sought to have the 
ijgview. One of those was the constitutional issue. With 
respect to each question, the moving party is required to set 
forth how the question was dealt with in the lower courts. If 
the question had not been presented at all in the lower courts, 
the question could not be presented for review. Plaintiffs 
stated that the Special Term did not have the issue before it 
and that the Appellate Division created this issue by its con¬ 
struction of the statute. The issue was called to the attention 
of the Appellate Division on the motion for reconsideration and 
that it "presumably" answered the question in the negative when 
it denied plaintiffs' motion. This was clarified by the 
parenthetical references to paragraph 8-11 of the moving affidavit 
where the specific facts were set out in detail with the deter¬ 
mination of the Appellate Division (see accompanying record 
pages 250-252, 271-272). Thus it was clear that the Appellate 
Division had not ruled on the constitutional issue on the merits. 
Indeed, it was not "necessary" for the Appellate Division to 
have answered the question at all as the basis for its denial 
of the motion. 

I . 

12. In paragraph 36 of its moving affidavit, defendant asserts 
that plaintiffs should have sought review of the State court 
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Sprafktn Affidavit In Support of Plaintiffs* Motion for 
Stunnvary Judgment and in Opposition to Defendant's Motion 



judgment in the United States Supreme Court. Defendant is in 


error. No review may be had in the United States Supreme Court 


on a non-constitutional of the State courts. 


13. In this Court plaintiffs are not seeking to re-litigate 
what was determined in the State courts. Plaintiffs' present 
cause of action is supplementary to the State- court proceeding. 

In this action, plaintiffs seek redress for being deprived of 
their rights and property, in violation of the Fourteenth Amend¬ 
ment to the United States Constitution. 

14. Plaintiffs, in accordance with BCL §623, gave up their 
shareholder status for that of monetary claimants for the value • 

r 

of their shares. To preserve their rights as dissenting share¬ 
holders, plaintiffs were compelled to comply with the precise 
procedural requirements set forth in the statute. They were 
compelled to commence the statutory judicial proceeding upon 
the failure of defendant to do so. The subsequent unilateral 
act of the defendant in abandoning the merger automatically 
terminated the proceeding and deprived plaintiffs of their rights. 
Reinstatement to shareholder status more than eight months later 
is no substitute for share valuer By virtue of the statute, 
plaintiffs were not restored to the position they were in eight 
months earlier. During that period of eight months, plaintiffs' 
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Sprafkln Affidavit In Support of Plaintiffs' Motion for 
Summary Judgment and in Opposition to Defendant's Motion 
' for Summary ‘Judgment 

t 

shares could not be traded on the American Stock Exchange because ^ 
of the statutory legend endorsed on their certificates. During 
that eight-month period, plaintiffs' shares had declined in 
price and value. By virtue of the statute, defendant's unilateral 
act of abandonment deprived plaintiffs of the right to be com¬ 
pensated f'jr the loss in value, for their costs and expenses, 
including attorneys fees of the judicial proceedings which 
plaintiffs were compelled to commence. By virtue of the statute, 
defendant's unilateral act of abandonment automatically deprived 
plaintiffs of a forum in which to be heard with respect to their 

claims. 

/ 

wherefore, it is respectfully requested that defendant's 
motion be denied and that plaintiffs' motion for summary judgment 
be granted and a hearing held to be assess the amount to be 
awarded plaintiffs, by reason of having been deprived of their 
rights and property. _( ’ 


Sworn to before me this 
16th .day of September, 1974 


CU^dUJ Ua- 





" .^SAMUEL M. SPMFKIN \ 

C •• /-i— 
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PLAINTIFFS' NOTICE OF PETITION IN STATE COURT 
COMMENCING PROCEEDING UNDER B.C.L. §623 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 


K 


In the Matter of the Application of : 

MAURICE GOLDBERG, individually and as 
Custodian for MARION GOLDBERG, BETTE 
GOLDBERG and JOYCE E. GOLDBERG under 
The New York Uniform Gifts to Minors Act, 
and MAURICE GOLDBERG, HENRY J. GOLDBERG 
and SAMUEL M. SPRAFKIN as Trustees under 
the Trusts for the benefit of MARION 
GOLDBERG, BETTE GOLDBERG and JOYCE E. 

GOLDBERG and CLAIRE GOLDBERG, 

Petitioners, 

To determine their rights as dissenting : 

shareholders, and to fix and recover the 
fair value of their shares in and from ; 

ARROW El"CTRONICS, INC., 

Respondent, : 

under Section 623 of the Business Corporation^ 
Law. 


Index No. 
22146-72 


X 


Sirs: 

PLEASE TAKE NOTICE, that upon the annexed peti¬ 
tion verified October 12, 1972 and upon the affidavit of 
MAURICE GOLDBERG sworn to October 12, 1972, the under¬ 
signed will move this Court at the Special Term, Part 1 
thereof to be held at the Courthouse, 60 Centre Street, 
Borough of Manhattan, City of New York on October 26, 
1972 at 9:30 A.M. o'clock, for an order pursuant to .. 
Section 623 of the Business Corporation T>aw, determining 
the value of the common shares in Respondent owned by 
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Plaintiffs' Notice of Petition In State Court 
Conunenclng Proceeding under B.C.L. §623 

each of the Petitioners, to be paid to each of the 
Petitioners by Respondent, with interest from May 25, 
1972, and the costs and expenses of the proceedings, 
and for such other and further relief as to the Court 

may seem just and proper, 

PLEASE TAKE FURTHER NOTICE, that Respondent's 
Answer to the Petition and the affidavit in support of 
said Answer, if any, are to be served at least five days 

before the return date. 

Petitioners designate New York County as the 
place of trial. The basis of venue is the office of 
Respondent in New York County. 


Dated: New York, N.Y. 

October 12, 1972 


SAMUEL M. SPRAFKIN^ 
Attorney for Petitioners 
Office and P. 0. Address 
230 Park Avenue 
New York, N. Y. 10017 
Tel. No.: 689-2580 


To: Arrow Electronics, Inc. 
Respondent 
26 Broadway 
New York, N.Y. 
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plaintiffs' petition in state court proceeding 

(same Caption) 

To the Supreme Court of the State of New York; 

Petitioners, by their attorney Samuel M. 

Sprafkin, respectfully show and allege. 

1. At all times herein mentioned Petitioner, 
MAURICE GOLDBERG was the owner of record of 68,672 
shares of the common stock of Respondent of a par value 
of $1.00 per share. 

2. At all times herein mentioned. Petitioner, 
MAURICE GOLDBERG, as Custodian for MARION GOLDBERG under 
the New York Uniform Gifts to Minors Act was the owner 
of record of 400 shares of the common stock of Respon¬ 
dent of a par value of $1.00 per share. 

3. At all times herein mentioned. Petitioner, 
MAURICE GOLDBERG, as Custodian for BETTE GOLDBERG under 
the New York Uniform Gifts to Minors Act, was the ovmer 
of record of 400 shares of common stock of Respondent 
of a par value of $1.00 per share. 

4. At all times herein mentioned. Petitioner, 
MAURICE GOLDBERG, as Custodian for JOYCE E. GOLDBERG 
under the New York Uniform Gifts to Minors Act, was the 

of record of 400 shares of the common stock of 



owner 
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Respondent of a par value of.$1.00 per share. 

5. At all times herein mentioned. Petitioners, 
MAURICE GOLDBERG, HENRY J. GOLDBERG and SAMUEL M. 
SPRAFKIN, as Trustees under the Trust for the benefit of 
MARION GOLDBERG, were the owners of record of 1,200 
shares of the common stock of Respondent, of a par value 
of $1.00 per share. 

6. At all times herein mentioned. Petitioners, 
MAURICE GOLDBERG, HENRY J. GOLDBERG and SAMUEL M. 
SPRAFKIN, as Trustees under the Trust for the benefit of 
BETTE GOLDBERG were the owners of record of 1,200 shares 
of the common stock of Respondent of a par value of 
$1.00 per share. 

7. At all times herein mentioned. Petitioners, 
MAURICE GOLDBERG, HENRY J. GOLDBERG and SAMUEL M. 
SPRAFKIN, as Trustees under the Trust for the benefit of 
JOYCE E. GOLDBERG, were the o\s?ners of record of 1,200 
shares of the common stock of Respondent of a par value 
of $1.00 per share. 

8. At all times herein mentioned. Petitioner, 
CLAIRE GOLDBERG was the owner of record of 1,400 shares 
of the common stock of Respondent of a par value of 


1 
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Plaintiffs' Petition In State Court Proceeding 
$1.00 per share. 

9. Respondent is a corporation duly organized 
and existing under the laws of the State of New York. 

It has an office at No. 26 Broadway in the Borough of 
Manhattan, County and City of New York. 

10. Upon information and belief, on or about 
May 25, 1972 the authorized capital stock of Respondent 
consisted of 2,500,000 shares of common stock, par 
value $1.00 per share, and 1,000,000 shares of pre¬ 
ferred stock, par value $1.00 per share; that 1,525,984 
shares of common stock were issued and outstanding, and 
175,900 shares of common stock were reserved for is¬ 
suance upon the exercise of certain options and warrants. 

11. On or about April 28, 1972 Respondent issued 
to its shareholders a notice of the annual meeting of 
its shareholders to be held on May 25, 1972 at 2;00 
F.M. o'clock at Marine Midland Bank - New York, 140 
Broadv;ay, New York, N.Y., for the purpose of, among 
others, considering and acting upon a proposal to 
change the state of incorporation of Respondent from 
New York to Delaware by merging it into a newly formed 
wholly owned Delaware subsidiary; and the merger, if 


< 
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Plaintiffs* Petition In State Court Proceeding 

adopted, to result in the increase of the authorized 
shares of common stock, par value $1,00 per share, 

from 2,500,000 to 3,000,000. 

12. At the annual meeting of the shareholders 

of Respondent, held on May 25, 1972 at 2:00 P.M. o clock, 
the shareholders adopted and approved the Plan and 
Agreement of Merger between Respondent and the Delaware 
corporation of the same name, in the form attached to 
the proxy statement providing for the merger of Respon¬ 
dent with and into the said subsidiary Delaware corpor¬ 
ation, and for an increase in the authorized nurabnr of 
shares of common stock from 2,500,000 to 3,000,000. 

13. Prior to the vote upon the matter set forth 
herein. Petitioners duly objected in writing to the 
aforesaid Plan and Agreement to merge Respondent into 
the newlv formed wholly owned subsidiary Delaware cor¬ 
poration of the same name and to the increase of its 
authorized number of shares of common stock. 

14. Within ten days after the shareholders 
meeting on May 25, 1972 at which such Plan and Agree¬ 
ment of merger was adopted and approved. Respondent 
gave written iiOtice of such shareholders' authorization 


% 
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Plaintiffs* Petition In State Court Proceeding 

f 

Ijy registersd mail to Petitioners, 

15. Within twenty days after the giving of said 
notice to Petitioners of the shareholders' authorization 
and on June 13, 1972, Petitioners filed with Respondent 
written notices of their election to dissent and de¬ 
manded payment of the fair value of their shares. 
Petitioners duly submitted their certificates represent¬ 
ing their shares in Respondent for the notiation thereon 
of their election to dissent. After the notations were 
made, the certificates were returned to Petitioners. 

16. Within ninety days from the shareholders * 
authorization and on or about August 23, 1972, Respon¬ 
dent offered to pay to the Petitioners $9.00 with re¬ 
spect to each share of the common stock of Respondent 
owned by Petitioners on May 25, 1972, ^conditioned upon 
the consummation of the merger of Respondent with and 
into Arrow Electronics, Inc. the Delaware Corporation, 
which merger has not .yet been consummated. 

17. Petitioners and Respondent' failed to agree, 
within the period of thirty days after the making of 
the offer, upon the price to be paid for the shares of 
Petitioners in Respondent. 
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18. The aforementioned thirty day period, for 
agreement upon the price to be paid for the shares of 
Petitioners, expired on or about September 17, 1972. 

19. Respondent had twenty days after the expira¬ 
tion of said thirty day period within which to Institute 
a special proceeding In this Court to determine the 
rights of Petitioners and to fix the fair value of the 
shares of Petitioners. Respondent failed to Institute 
such proceeding. The twenty day period within which 
such proceeding was to have been Instituted by Respon¬ 
dent has expired. 

20. Less than thirty days have elapsed after the 
expiration of the aforesaid twenty day period for Re¬ 
spondent to Institute the aforesaid special proceeding. 

21. No previous application for the relief 
herein sought has been made. 

WHEREFORE, Petitioners demand that an order be 
entered herein determining the rights of Petitioners to 
receive payment for their shares of stock in Respondent 
and fixing the fair value of said shares as of the 
close of business on the day prior to the shareholders' 
authorization date, which is May 25, 1972, to be paid 


1 
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Plaintiffs' Petition In State Court Proceeding 


by Respondent to Petitioners, excluding any appreciation 
or depreciation directly or indirectly induced by such . 
corporate action or its proposal, with interest thereon 
from May 25, 1972, pursuant to Section 623 of the 
Business Corporation Law of the State of New York; and 
that Petitioners have such other and further relief as 
to the Court may appear just and proper; together' with 
the costs and expenses of these proceedings. 

Dated; New York, N.Y. 

October 12, 1972 

SAMUEL M. SPRAFKIN 
Attorney for Petitioners 
230 Park Avenue 
New York, N.Y. 10017 
689-2580 


(Verified October 12, 1972 
by MAURICE GOLDBERG, one of 
the Petitioners.) 


■V 
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PETITIONER'S AFFIDAVIT IN SUPPORT OF 
PETITION IN STATE COURT PROCEEDING 

(Same Caption) 

STATE OF NEW YORK ) 

COUNTY OF NEW YORK )®®*‘ 

MAURICE GOLDBERG, being duly sworn, deposes and 

says; 

I am one of the petitioners. I submit this af¬ 
fidavit on behalf of the petitioner'* in support of the 
annexed application and petition. 

I am not a "newcomer" to the Respondent. I am 
one of its founders. The Respondent was organized as a 
New York corporation. It has been a New York Corpora¬ 
tion continuously since its inception. 

We objected to having Resoondent becoming a 
Delaware corporation. We objected to having it increase 
its number of authorized shares. Despite our objections 
at the annual meeting held on May 25, 1972, the share¬ 
holders approved and authorized the Plan and Agreement 
to effectuate the change and the increase in the number 
of authorized shares. 

Upon receiving formal notice of the share¬ 
holders' authorization, we filed our formal notice of 
our election to dissent and demanded payment of the 
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fair value of our shares. We submitted our share cer¬ 
tificates and the appropriate statutory notations were 
made thereon. 

Respondent then offered to pay to us $9.00 per 
share, conditioned upon the consummation of the merger, 
but such merger has not yet been consummated. Such 
$9.00 per share offer was not acceptable. We and Re¬ 
spondent failed to agree on a price to be paid for each 
share. 

Respondent did not commence a special proceeding 
under Section 623 of the Business Corporation Law to 
determine the rights of petitioners and to fix the fair 
value of our shares. The time for Respondent to do so 
expired. Hence, petitioners have commenced this Special 
Proceeding pursuant to said Section of the Business 
Corporation Law. 

The offer of $9.00 per share for petitioners' 
shares is not the fair value as of the close of busi¬ 
ness on May 24, 1972. Such offer does not represent 
the fair value of a common share of petitioners' stock 
in Respondent as of the close of business on May 24, 
1972. It is grossly undervalued and inadequate. We 
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verily believe that such offer was not inade In good 


faith. 

The shares of Respondent are listed and traded 
on the American Stock Exchange. Using January 2, 1972 
as a starting point, the Wall Street Journal showed 
trading activity In these shares for each day through 
May 25, 1972 and until to date. Also from the first of 
the year through May 24, 1972 the high for such shares 
was $13.50 per share. The following Is a compilation 
of the trading as shown In the Wall Street Journal from 
March 20 through May 24, 1972. We have added a few 


subsequent trading days to 
Date 

March 20, 1972 
March 21, 1972 
March 22, 1972 
March 23, 1972 
March 24, 1972 
March 27, 1972 
March 28, 1972 
March 29, 1972 
March 30, 1972 
April 3, 1972 
April 4, 1972 
April 5, 1972 
April 6, 1972 
April 7, 1972 
April 10, 1972 
April 11, 1972 
April 12, 1972 
April 13, 1972 


complete the picture. 

Closing Price 
$11-3/8 
11-1/4 
11 

11 - 1/2 

11-3/8 

11 

10-5/8 

10-3/4 

10-1/4 

10-3/4 

10- 5/8 
10 - 1/2 

11 - 1/8 
11 - 1/8 
10-3/4 
10-3/4 
10-3/4 
10-3/4 
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Date 

April 

April 

April 

April 

April 

April 

April 

April 

April 

April 

April 

May 

May 

May 

May 

May 

May 

May 

May 

May 

May 

May 

May 

May 

May 

May 

May 

May 

May 

May 

May 

May 


14, 1972 

17, 1972 

18, 1972 

19, 1972 

20, 1972 

21, 1972 

24, 1972 

25, 1972 

26, 1972 

27, 1972 

28, 1972 


10, 1972 

11, 1972 

12, 1972 

15, 1972 

16, 1972' 
-.7, 1972 

18, 1972 

19, 1972 

22, 1972 

23, 1972 

24, 1972 

25, 1972 

26, 1972 
30, 1972 


Closin 

$ 10 - 

10 - 


R Price 

5/8 

1/8 

1/8 

5/8 

5/8 

3/8 

1/4 

5/8 

1/4 

5/8 

1/4 


1, 

1972 

10 

2. 

1972 

9-7/8 

3, 

1972 

10 

4, 

1972 

10-1/8 

5, 

1972 

10 

8, 

1972 

10 

9. 

1972 

9-3/4 


10 

10-1/4 

10 


10 

10 

10-3/8 

10 - 1/2 

10 


Respondent's net income per share has increased. 
The 1971 Annual Report showed it to be 97^ per share, 
or an increase of 5^ per share over the prior year. At 
the annual meeting, copies of a news release were dis¬ 
tributed. It showed a further increase to 26«f per 













Petitioner's Affidavit In Support of 
Petition In State Court ProceedIng 

share for the quarter annual period ended March 31, 1972 
or an increase of 2«f per share over that of the cor¬ 
responding period in 1971. 

Compared to other and similar companies, Respon¬ 
dent's price-eamings ratio is low, indicating that the 
stock is underpriced as traded. This may be due to the 
low volume of daily trades. 

WHEREFORE, it is respectfully requested that the 
relief demanded in the accompanying Notice and Petition 
be granted. 

MAURICE GOLDBERG 


(Sworn to October 12, 1972.) 
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PETITIONER'S AFFIDAVIT IN SUPPORT OF 

PETITION IN STATE COURT PROCEEDING 

• 

(Same Caption) 

STATE OF NEW YORK ) 

COUNTY OF NEW YORiO®®*' 

SAMUEL M. SPRAFKIN, being duly sworn, deposes 
and says: 

I am a trustee of three trusts which hold shares 
of the Respondent. As such fiduciary I joined in the 
election to dissent and demanded payment of the fair 
value of our shares. On behalf of all the dissenting 
shareholders, I submit this affidavit in reply to the 
answering affidavit submitted on behalf of Respondent. 

The answering affidavit asserts in Paragraph 8 
that "The merger would have no real affect - and cer¬ 
tainly no adverse affect - upon Arrow's business or the 
interests of its shareholders; it would merely change 
the state of its domicile." This is not so. 

The corporate laws of New York are far more 
solicitous and more protective of the rigtits of share¬ 
holders and of their’interests than are those of 
Delaware. The Respondent had embarked on a series of 
acquisitions some of which ate entirely unrelated to 
its business of the past 25 years. Respondent in its 
proxy statement for the annual shareholders meeting of 







74a 


Petitioner’s Affidavit tn Support o f 

Petition In State Court Proceedlt^ 

* 

May 25, 1972 reiterated that it intends to pursue its 
acquisition opportunities. The reason for the proposed 
change in the state of incorporation from New York to 
Delaware was stated in the proxy to be 'Jeleware's "laws 
are generally more favorable to corporate expansion 
through mergers." 

Indeed, in that proxy statement Respondent sets 
forth the "material differences between the applicable 
laws of New York and Delaware." A photocopy is attached 
as Exhibit 1. This clearly shows that the interests 
and rights of petitioners as shareholders will be ad¬ 
versely affected by the change. 

This is especially so, since Petitioners have 
been of the opinion that Respondent's acquisitions are 
not in its best Interests and those of its shareholders. 

Peti.tioners no longer have an/ rights as share¬ 
holders, except the right to be paid the fair value of 
their shares as of my 24, 1972. Petitioners no longer 
have the right to withdraw their notice of election to 
dissent. Petitioners' share certificates now have en¬ 
dorsed thereon the conspicuous legend that a notice of 
election has been filed. The shares cannot be sold or 
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traded. A transferee would merely stand in the shoes of 
his dissenting shareholder-transferor. 

More than five months have elapsed since the 
shareholders' authorization meeting on May 25, 1972. 
Respondent still cannot say whether it will go forward 
with the merger or whether it will abandon it. 

Any further delay will prejudice Petitioners. 

We respectfully submit that Petitioners' rights 
are not dependent on Respondent's indecision to proceed 
with the merger or to abandon it. 

Accordingly, the motion should be granted and 
an order entered pursuant to Section 623 of the Business 
Corporation Law, setting the matter down for a hearing 
to determine the value of Petitioners' shares in Respon¬ 
dent, all as demanded in the Notice of Petition. 

SAMUEL M. SPRAFKIN 


(Sworn to November 6, 1972.) 
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EXHIBIT ATTACHED TO PETITIONER'S AFFIDAVIT IN 
SUPPORT OF PETITION IN STATE COURT PROCEEDING 


ARROW ELECTRONICS, INC. 


Annual Meeting of Shareholders 
May 25, 1972 


PROXY STATEMENT 


* * * 

Reasons for the Proposed Merger and 
Increase in Authorized Common Stock 

* * * 

As discussed more fully below, there are certain 
material differences between the corporate laws of 
Delaware and New York, including provisions which are 
generally more favorable to corporate expansion through 
mergers. The increase in the authorized common stock 
to be effected by the proposed merger will enable Arrow 
Delaware to issue such stock for any proper corporate 
purpose, including acquisitions of, or mergers with, 
other corporations. 

Although Arrow is generally interested in pursuing 
acquisition opportunities, it should be stressed that 
Arrow has no present specific plans for the acquisition 
or formation of any business and can give no assurance 
that any advantageous opportunities will develop or 
that any actual undertaking v’ill be profitable. Manage¬ 
ment believes, however, that the proposed merger and 
increase in authorized Common Stock will give Arrow 
additional flexibility with respect to deriving the 
maximum benefit from any opportunities which may arise. 

* * * 

Material Differences Between Applicable 1-aws 
of New York and Delaware 
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The following are the material differences between 
the corporate laws of the States of New York and 
Delaware. 

1. Under New York law corporate action must be 
taken by the Board at a formal meeting, regardless of 
any difficulty or expense to the company in assembling 
Directors for such a meeting. Under Delaware law the 
Board may hold meetings by means of conference telephone, 
and may take action by the unanimous written consent of 
Directors without the necessity to convene a meeting of 
the Board. 

2. Under New York law any merger or consolidation 
must be approved by two-thirds of the shares entitled to 
vote with respect to such merger. Under Delaware law a 
majority of the shares entitled to vote can approve a 
merger or consolidation and, furthermore, a corporation 
can merge or consolidate without stockholder approval, 
provided the merger or consolidation does not amend the 
corporation's certificate of incorporation or alter the 
shares outstanding and the number of shares of stock 
issued or to be issued through a convertible security 
given in the merger or consolidation does not exceed 
twenty percent (20%) of the shares of that class out¬ 
standing prior to the merger or consolidation. 

3. New York law requires approval by two-thirds of 
the shares entitled to vote for the sale of all or sub¬ 
stantially all of the corporate assets, V7hereas Delaware 
law requires approval by a majority. 

A. Under New York law the issuance of stock options 
to officers, directors and employees must be authorized 
by the vote of a maj^ority of the outstanding shares 
entitled to vote, or be pursuant to a plan adopted by 
such vote. Delaware law does not require stockholder 
approval of such stock options; however, in order for 
stock options to be "qualified stock options' under the 
provisions of the Internal Revenue Code of 1954, as 
amended, stockholder approval is required. Furthermore, 
the American Stock Exchange (on which the Common Stock 
of Arrow Delaware is to be listed) requires stockholder 
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approval as a prerequisite to the listing of shares re¬ 
served for issuance pursuant to most stock options. 

5. Stockholders of a Delaware corporation 
to a sal** or other disposition of substantially all th 

corporate assets have no statutory right to --^j^TripL 
mrooration to purchase their shares, while such a right 
iravailable to shareholders of a New York 
In certain situations. As to mergers and ’ 

Delaware law provides more limited appraisal rights, 

which rppiy only where (i) the shares “".‘facttr afe 
mPPtine called to pass upon the transaction, 

not registered on a national securities exchange or are 

hfld of rfc^rd by less, than 2.000 

the shares are so registered or held 3'"'* 

thereof will receive in Che merger or „ 

something other than shares in P*'® 

or shares in another corporation ''^ich. on such recor 
riflt-P are reeistered on a national securities exchang 
ofhk^by norless than 2,000 stockholders. Since the 
shaf fof Afow nelaware will be listed on the Amerrcar, 
Ifocf Exchange, its stockholders will ^av® "o "fPrarsal 
riehts with respect to any merger or consolidation in 
whlcf thf receive shares of the surviving corporation 
ofshsffof another corporation, which, on the record 
Safef fre Usted on a national aecurltles exchange or 
held by not less than 2,000 stockholders. 

6 The Delaware law regarding indemnification is 
eomethat f oader than that cf New York. 0®!-®- 
permits indemnification pursuant to 

rno■n^ vots of stockholdcrs or vote of disintepscea 

dlrcitors; whereas, Che New York “s 

slve source of indemnification provisions for officers 
and directors of New'York corporations. 

<^ection 145 of the General Corporation Law of ^he 

cation has met the applicable standards, which are 

to the standards under New York law. Such deter 
flftion is m^de by a amjority vote of a quorum of the 
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board of directors who were not parties to the action, 
suit or proceeding, or if such a quorum is not obtain¬ 
able, or if the board directs, by independent legal 
counsel in a written opinion, or by the stockholders. 
Under Delaware law, a person can also be indemnified for 
his expenses even if he is adjudged to be liable for 
negligence or misconduct in the performance of his duties 
to the corporation to the extent the Delaware Court of 
Chancery or the court in which such action or suit was 
brought shall determine such indemnity is proper. Under 
New York law, indemnification does not extend to expenses 
incurred in the settlement of actions by or in the right 
of the corporation, unless settlement is made with court 
approval. 

Delaware law permits the prepayment of expenses in¬ 
curred in defending a proceeding to which the indemnifi¬ 
cation provisions apply in advance of the final disposi¬ 
tion of such proceeding if the corporation receives an 
undertaking, by or on behalf of the person who may be 
entitled to such indemnification, to repay such advances 
unless it shall be ultimately determined that he is 
entitled to indemnification. Under New York law, any 
prepayment of expenses must be considered in each specif¬ 
ic case. 

Delaware law permits a corporation to purchase and 
maintain insurance on behalf ol: any officer or director 
against liability incurred as a result of his position 
with the corporation regardless of whether the corpora¬ 
tion would have the pov’er to indemnify him against such 
liability. New York law also permits a corporation to 
purchase and maintain such insurance on behalf of of¬ 
ficers and directors; however, New York law provides 
that no such insurance may provide for any payment, 
other than costs of defense, to any officer or director 
if, among other things, a judgment or other final ad¬ 
judication adverse to the insured officer or director 
establishes that he committed acts of active and de¬ 
liberate dishonesty which were material to the cause of 
action so adjudicated, or that he personally gained a 
financial profit or advantage to which he was not 
legally entitled. 


L. 
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Delaware law has a retroactive effect, and therefore 
Arrow Delav;are will have the power to indemnify its 
officers and directors against any liability incurred by 
them as a result of their positions with Arrow to the 
fullest extent permitted under Delaware law. There is 
currently no such pending or threatened litigation 
against any officers or directors of Arrow. 

It is the intent of the new By-Law provisions to 
require Arrow Delaware to indemnify all of its officers 
and directors and all other persons serving at its re¬ 
quest as officers or directors of another corporation or 
other enterprise to the fullest extent permissible under 
Delaware law and to give Arrow Delaware full discretion 
in the indemnification of any agent or employee who is 
not such an officer or director. The new By-Law pro¬ 
visions also require that advance payments to cover ex¬ 
penses incurred in defending a proceeding be made to all 
officers and directors X'/ho are entitled to indemnification 
under the provisions of the By-Laws. 

As permitted by Delav;are law, the new By-Law pro¬ 
visions state that the mandatory indemnification pro¬ 
visions (i) are not exclusive of any other rights to 
which any director, officer, employee or agent may be 
entitled by agreement, vote of the stockholders or 
directors or othen-^ise and (ii) continue as to a person 
who has ceased to be a director or officer and inure to 
the benefit of his heirs, executors and administrators. 

The new By-I^w provisions state that the rights of 
directors and officers vest at the time the transaction, 
event, action or conduct to which the resulting action, 
suit or proceeding relates was first taken or engaged 
in (or omitted to be taken or engaged in) and that no 
action taken by Arrow Delaware, by amendment of its 
By-I^aws or otherwise, shall diminish or adversely affect 
any rights which shall have become vested prior to the 
date of such amendment or other corporate action. 

Management believes that adequate provision for the 
indemnification of officers and directors is desirable 
to induce persons to servo in executive positions. 

Section 145 of the General Corporation Law of the State 


T 
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of Delaware, which governs indemnification, and the 
indemnification provisions of the By-I>aws of Arrow 
Delaware are attached to this Proxy Statement as 
Exhibit B. 
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DEFENDANT-ARROW'S ANSWER TO PETITION 
• IN STATE COURT PROCEEDING 

(Same Caption) 

Respondent, by its attorneys, Nickerson, Kramer, 
Lowenstein, Nessen & Kamin, answers the petition as 
follows; 

First ; Admits the allegations of paragraphs 1, 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 16, 17, 

18, 20, and 21 of the petition. 

Second ; Admits the allegations of paragraph 15 
of the petition, except denies that petitioner Maurice 
Goldberg duly submitted the certificates representing 
all of his shares in respondent for the notation thereon 
of his election to dissent and alleges that such peti¬ 
tioner submitted certificates only with respect to 
68,572 shares for such notation. 

Third ; Denies the allegations of paragraph 19 
of the petition, except admits that respondent did not 
institute any special proceeding to determine the rights 
of petitioners and to fix the fair value of their shares 
and admits the expiration of the twenty-day period re¬ 
ferred to in such paragraph of the petition. 

F irst Affirmative Defense 

Fourth ; The corporate action (t.e. . the merger 
of respondent, a New York corporation, into a newly- 


S 
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formed Delaware corporate subsidiary of respondent of 
the same name, solely in order to change the state of 
incorporation of respondent) upon which petitioners' 
right to dissent and to receive payment for their shares 
of stock in respondent is predicated has not been con¬ 
summated and may hereafter be abandoned. 

Fifth ; As a consequence, at the present time, 
petitioners have no right to an appraisal or to receive 
payment for their shares of respondent. 

Sixth ; This proceeding, therefore, should either 
be dismissed, subject to renewal in the event that the 
corporate action upon which petitioners' rights are 
predicated is consummated, or stayed until the abandon¬ 
ment or consummation of such corporate action by respon¬ 
dent. 

Second Affirmative Defense 
Seventh ; Respondent has offered to pay petition¬ 
ers the fair value of their shares, such offer being 
conditioned upon the consummation of the corporate 
action upon which petitioners' rights are predicated. 

WHEREFORE, respondent requests that an order be 
entered; 

1. Dismissing the petition without prejudice 


4' 
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to its renewal in the event that the corporate action 
(i.e., the merger of respondent, a New York corporation, 
into a Delaware corporation of the same name) upon which 
petitioners' right to dissent and to receive payment for 
their shares of stock in respondent is predicated is 
consummated, or 

2. In the alternative, staying this proceeding 
until such corporate action is either formally aban¬ 
doned by respondent or consummated by it, and 

3. Awarding respondent the costs and disburse¬ 
ments of this proceeding. 


Nickerson, Kramer, 

Lowenstein, Nessen & Kamin 
Attorneys for Respondent 
919 Third Avenue 
New York, N.Y. 10022 
212 688-1100 


New York, New York 
November 1, 1972 

To: 

Samuel M. Sprafkin 
Attorney for Petitioner 
230 Park Avenue 
New York, New York 10017 
212 689-2580 

(Verified November 1, 1972 by JOHN C. WADDELL, 
Secretary-Treasurer of ARROW ELECTRONICS, INC.) 
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WADDELL AFFIDAVIT SURMIlfED BY DEFENDANT IN 
OPPOSITION TO'^ETITION IN STATE COURT PROCE^ING 

(Same Caption) 

STATE OF NE\^ YORK ) . 

COUNTY OF NEW YORK) 

John C. Waddell, being duly sworn, deposes and 

says: 

1. I am secretary and treasurer of Arrow 
Electronics, Inc. ("Arrow"), the respondent in this 
special proceeding. 

2. I make this affidavit in opposition to the 
petition of Maurice Goldberg and members of his family 
seeking an appraisal of their stock in Arrow and payment 
therefor pursuant to New York's dissenters' rights 
statute. Business Corporation Law §623. The affidavit 
is also in support of Arrow's request that the petition 
be dismissed without prejudice or that any further pro¬ 
ceedings pursuant to it be stayed. 

3. The ground of Arrow's opposition to the 
petition and the reason it seeks a dismissal or stay 
are very sim ie: The corporate action upon which the 
petitioners' right to dissent and receive payment for 
their shares is predicated has not been consummated and 
may never be carried into effect. Unless and until 
Arrow is actually merged into a newly created Delaware 
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corporate subsidiary of the same name, petitioners have 
no right under §623 to receive payment for their shares. 
As the discussion and the authorities cited in Arrow's 
accompanying legal memorandum demonstrate, the proper 
course in the present circumstances is for the Court to 
dismiss the petition, subject to its renewal in the event 
that the corporate action triggering petitioners rights 
is actually consummated, or to stay further proceedings 
until such time as the merger is formally abandoned or is 

consummated, I turn to the details. 

4. Arrow is a New York corporation engaged in 
the distribution and sale of electrical and electronic 
f-jirts and in other business affairs. Its common stock 
is listed and traded on the American Stock Exchange. 

5. At one time Mr, Goldberg was president of 
Arrow and he, members of his family, and trusts of which 
they are beneficiaries, continue to hold, in the aggre¬ 
gate, approximately 75,000 shares of Arrow common stock 
of a total of a little more than 1,500,000 shares out¬ 
standing. 

6. In the spring of 1972, Arrow determined that 
its interests and those of its stockholders would be ad- 
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• 

vanced by changing the state of its incorporation from 
New York to Delaware. Pursuant to this determination, 
a new Delaware subsidiary of Arrow, also called Arrow 
Electronics, Inc., was created and a plan and agreement 
for the merger of Arrow into its Delaware subsidiary was 
presented to Arrow shareholders for their approval at 
the annual meeting on May 25, 1972. 

7. The merger agreement provided in Article VII 
for its abandonment by Arrow - even after stockholder 
approval - or by the new Delaware subsidiary at any 
time prior to its effective date, which was defined as 
the date that the merger agreement was filed with the 
Secretary of State of Delaware. Among the purposes of 
this provision was to enab"' Arrow to abandon the mer¬ 
ger in the unexpected event that the holders of so 
large a number of Arrow shares exercised their right to 
dissent that the merger became financially impracticable. 

8. I say "unexpected" because, as should be 
obvious, the merger would have no real affect - and 
certainly no adverse affect - upon Arrow's business or 
the interests of its shareholders; it would mtrely 
change the state of its domicile. Though I'm not a 
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lawyer, I understand from Arrow's counsel that only be¬ 
cause of the highly technical language of Bt .ness 
Corporation Law §910 would the merger be subject to the 

dissenters' rights statute at all. 

9, Despite these considerations, Mr. Goldberg 
and the members of his family and the trusts in which 
they have an interest objected to the merger and sought 
payment for their shares. Though Arrow has more than 
1,500,000 shares of common stock in the hands of more 
than 1,500 shareholders, not a single stockholder other 
than the petitioners objected to the merger. 

10. The effect of Mr. Goldberg's dissent, as a 
practical matter, has been to thwart consummation of 
the merger. In accordance with §623, Arrow has offered 
the petitioners $9 per share for their almost 75,000 
shares of common stock (the offer, of course, being con¬ 
ditioned, as provided in §623(g), upon ultimate consum¬ 
mation of the merger), a price which Arrow believes is 
more than fair. However, even were the petitioners to 
accept the $9 per share offer (in fact, Mr. Goldberg 
characterizes it as "grossly undervalued and inadequate" 
in his moving affidavit), the cash outlay that would be 
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required to pay petitioners for their shares would be 
almost $675,000. 

11, Arrow simply doesn't have $675,000 available 
for the repurchase of its shares, if it is to continue 
running its business. Its present cash resources, ap¬ 
proximately $1 million, are needed to meet its day-to- 
day working capital requirements. For this reason. 

Arrow and its Delaware subsidiary have not consummated 
the merger (a fact which the petition itself (petition 
tl6) acknowledges) and may hereafter abandon it. 

12. Since learning of the petitioners' insis¬ 
tence upon the exercise of their right to dissent. Arrow 
has been engaged in discussions with its principal insti* 
tutional lender looking to an increase of its capital 
resources through additional long term borrowing. In 
the event that these negotiations are successful, it may 
be that Arrow vjill obtain sufficient additional cash to 
make it feasible to go forward with its merger plans, 
despite petitioners' insistence on their right to dis¬ 
sent. However, the outcome of these negotiations and 
the impact of any new loan agreement upon Arrow's cash 
position cannot be determined at the present time. 
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13, As matters now stand, Arrow may go forward 
with the merger or may abandon it, depending on the 
future developments, and any determination of petitioners' 
rights should await a definitive decision by Arrow. 

It is respectfully requested either that the 
petition be dismissed, without prejudice to its renewal 
in the event that Arrow hereafter consummates its merger 
with its Delaware subsidiary, or, in the alternative, 
that further proceedings pursuant to the petition be 
stayed until such merger is formally abandoned by Arrow 
or is consummated. 

JOHN C. WADDELL 


(Sworn to November 1, 1972.) 
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ORDER OF MURTAGH, J. IN STATE COURT PROCEEDING 

SUPREME COURT OF THE STATE OF NEW YORK, SPECIAL TERM 
PART I, NEW YORK COUNTY at the Courthouse thereof, 

60 Centre Street, New York, New York 10007. 

Present; 

Hon. JOHN M. MURTAGH, Justice. 

(SAME TITLE) 

* 

The following papers numbered 1 to 7 read on this motion, 

submitted No. 36 on Calendar of October 26, 1972 Papers 

Numbered 

Notice of Petition-Petition and Affidavits 


Annexed... 1 ■ 3 

Answering Affidavit & Exhibit. 4-5 

Replying Affidavit & Exhibit. 6-7 


Upon the foregoing papers this motion is decided 
in accordance with accompanying memorandum decision. 
Dated Jan 4 1973 J.M. 

J.S.C. 

Briefs: Petitioners' X Respondent's X 

County Clerk's No. 221^i6, 1972 
Spec I Liber G93 Line 7, 1972 

• FILED 

Jan 8 1973 

CO. CLERK'S OFFICE 


NEW YORK 
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MEMORANDUM DECISION OF MURTAGH, J. 

IN STATE COURT PROCEEDING* 

(Same Caption) 

MURTAGH, J.r 

This is an application for an order pursuant to 
Section 623 of the Business Corporation Law, determining 
the value of the common shares in respondent owned by 
each of the petitioners. The corporate action upon which 
this proceeding is predicated has not yet been consum¬ 
mated. Respondent is seriously considering abandoning 
the corporate action. If the proposed action is aban¬ 
doned or rescinded the shareholders will not have the 
right to receive payment for their shares. It is clear 
that the court may hold the proceeding in abeyance 
pending the consummation or abandonment of the corporate 
action (Matter of Hake, 285 App. Div. 316; Matter of 
McKinney, 306 N.Y. 207). However, the corporation by 
failing to act may not indefinitely deprive the dis¬ 
senting stockholders of their status as stockholders. 

The corporation must act within a reasonable time 

(Matter of Hake, supra). 

The court finds, in the circumstances of this 
case that at the present time there has not been an un¬ 
reasonable delay in the corporation's failure to act. 
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Memorandutn Dec Is loti of Murtagh, J. 
in State Court Proceed 

The respondent is now involved in loan negotiations to 
obtain sufficient additional cash to make it feasible to 
go forward with the corporate action. The court finds 
that it would be premature at this time to grant the 
petition. Accordingly, the application is denied with¬ 
out prejudice to renewal in the event that the corporate 
action, upon which petitioner's right to dissent and to 
receive payment for their shares of stock in respondent 
is predicated, is consummated or upon a showing that the 
corporation's delay in either consummating or abandoning 
the corporate action has extended beyond a reasonable 
time. 


Dated: January 4th, 1973. 


J.M. 


J.S.C. 


FILED 
JAN 8 1973 
NEW YORK 

CO. CLERK'S OFFICE 
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PETITIONERS' MOTION IN STATE COURT PROCEEDING AFTER 
NOTIFICATION BY DEFENDANT OF ABANDONMENT OF MERGER 

(Same Caption) 

PLEASE TAKE NOTICE that upon the annexed affida¬ 
vits of SAMUEL M. SPRAFKIN, sworn to February 12, 1973, 
the memorandum decision of Hon, John M. Murtagh, dated 
January 4, 1973, and upon the papers and proceedings 
heretofore had herein, the undersigned will move this 
Court at a Special Term, Part 1, at theCCourthouse, 60 
Centre Street, New York, N.Y., on the 2nd day of March, 

1973 at 9:30 a.m., for an order 

(a) adjudicating the abandonment by Respondent 

of its Plan and Agreement to merge with its v;holly owned 
Delaware subsidiary and increase the number of its 
authorized shares; 

(b) awarding to Petitioners $52,068.69 for 
their costs, expenses and damages, inclusive of counsel 
fees, and av^arding them their disbursements to be taxed 
by the Clerk, and directing Respondent to make payment 

thereof to Petitioners; and 

(c) granting to Petitioners such other and 

further relief as may be just and proper. 

PLEASE TAKE FURTHER NOTICE c - any affidavit 
to be used in opposition to t.»i.a motion is 


and paper 
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Petitioners' Motion In State Court rroceedlng After 
tlon by Defendant of Abandonment of Merger 

to be served on the undersigned no later than five (5) 
days prior to the return date hereof. 


Dated: New York, N.Y. 

February 12, 1973 


SAMUEL M. SPRAFKIN 
Attorney for Petitioners 
230 Park Avenue 
New York, N.Y. 10017 


To: 

NICKERSON, KRAMER, LOWENSTEIN, 
NESSEN & KAMIN, ESQS. 
Attorneys for Respondent 
919 Third Avenue 
New York, N.Y. 10022 




iPPTDAVIT tN SUPPORT OF PETITIONERS' MOTION IN 
STATE COURT PROCEEDING AFTER DEFENDANT S 

arandonment of merger 


(same Caption) 


STATE OF NEW YORK ) 

COUNTY OF NE\^ YORK)®®** 

SAMUEL M. SPRAFKIN, being duly sworn, deposes 
and says: 

Petitioners are shareholders of Respondent. 

Their 74,872 shares are less than 5% of the more than 
1,525,984 shares issued and outstanding. 

In April, 1972 Respondent notified its share¬ 
holders that at its shareholders annual meeting, the 
shareholders would be requested to act upon the proposal 
to merge Respondent into a newly formed, wholly owned, 
Delaware subsidiary, thus changing the state of in¬ 
corporation from New York to Delaware. The merger, if 
adopted, also would result in a 500,000 share increase 
of the authorized shares. 

In its proxy statement mailed to its shareholders. 
Respondent stated that the proposal to migrate to 
Delaware was because Delaware's "laws are generally 
more favorable to corporate expansion through mergers. 
Respondent had embarked on a series of acquisitions and 
mergers. Some of these were entirely unrelated to its 
business of the prior twenty-five years. 


Petitioners 
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Affidavit In Support of Petitio ners Motion 
In State Court rroceeding After 
Defendant's Abandonment of Merger 

have been of the opinion that these mergers and ac¬ 
quisitions are not in the best interest of Respondent 
and its shareholders. 

At the shareholders meeting on May 25, 1972, 
Petitioners objected both orally and in writing. Never¬ 
theless, the other shareholders adopted and approved the 
Plan and Agreement of Merger and for the increase in the 

number of authorized shares. 

Respondent then gave notice of the shareholders 
authorization to proceed with the merger. Petitioners, 
within the statutory twenty days thereafter, filed with 
Respondent their written notices of their election to 
dissent. They demanded payment of the fair value of 
their shares. They also submitted their certificates. 
These were endorsed with the notation of their election 

to dissent. 

Petitioners thus lost their right to withdraw 
their notice of election to dissent. Petitioners no 
longer had any rights as shareholders, except the right 
to be paid the fair value of their shares as of May 25, 
1972. The shares could not be sold or traded. A trans¬ 
feree merely would stand in the shoes of his transferor 
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Af fidavit tn Support of Petitioners— Motion 
*" In State Court Proceed ing After 

Defendant's Abandonment of Merger 

dissenting shareholder. 

The daily closing prices at which Respondent's 
shares were traded on the American Stock Exchange for 
the two month period prior to the shareholders authoriza¬ 
tion meeting range from a low of $9.75 per share to 
$11,375 per share. The average price computed on the 
basis of volume of shares traded was $10,875 per share. 
Respondent offered Petitioners $9.00 per share and then 
o'nly conditioned upon the consummation of the merger, 
which had not yet been consummated. Obviously, Peti¬ 
tioners did not accept the offer. 

Respondent had until October 7, 1972 to institute 
the special proceeding in this Court to determine the 
rights of Petitioners and to fix the fair value of their 
shares. Respondent did not do so. 

Petitioners then instituted such proceeding 
within the required statutory period. They requested 
the Court to make an order pursuant to Section 623 of 
the Business Corporation Law to determine the value of 
their shares to be paid by Respondent, with interest 
from May 25, 1972, together with the costs and expenses 
of the proceedings. 
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Affidavit In Support of Petitioners' Motion 
In State Court ProceGdlng After 
Defendant's Abandonment of Mer^r 


Respondent came fon^7ard and requested that either 

(a) the proceedings be dismissed without prejudice or 

(b) that the procee-’ings be stayed or held in abeyance 
until the merger is consummated or abandoned. Its 
position was that the corporate action had not been con¬ 
summated and may never be carried into effect. It 
claimed not to have the $9.00 per share cash required to 
repurchase the shares and that it was negotiating with 
"its institutional lender looking to an increase of its 
capital resources through additional long term borrov*;- 
ing." 

In January, 1973, Mr. Justice Murtagh's memo¬ 
randum decision was published. That memorandum reads in 
part as follows: 

"* * * The respondent is now involved in loan 
negotiations t obtain sufficient additional 
cash to make it feasible to go forward with 
the corporate action. The court finds that 
it would bo premature at this time to grant 
the petition. Accordingly, the application 
is denied without prejudice to renewal in the 
event that the corporate action, upon which 
the petitioners right to dissent and to re¬ 
ceive payment for their shares of stock in 
respondent is predicated, is consummated or 
upon a showing that the corporation's delay 
in either consummating or abandoning the 
corporate action has extended beyond a reason¬ 
able time." 
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Affidavit In Support of Petitioners Motion 
“ in qt-ntp- Court Procoedinp; After 

Defendant's Abandonment of Merser 

Inunedlately upon learning of the decision and on 
January 9, 1973 I wrote to Respondent's attorneys as 

follows: 


"Dear Mr. Kalmus: 

In the paper submitted in opposition to 
our motion, your client asserted that it is 
involved in loan negotiations to obtain suf¬ 
ficient additional cash to make it feasible 
to go forward with the proposed corporate 
action. 

Please let us have all information with 
respect to the loan negotations, particularly: 

1) The name and address of each proposed 
lender with whom Arrow has been nego¬ 
tiating for the loan. 

2) The name and title of each person 
acting on behalf of each such lender. 

3) The details of the proposed loan, the 
amount, interest, terms and conditions 
of repayment and due date. 

A) The present status of each such negoti¬ 
ation. 

Sincerely, 

S. M. Sprafkin" 

Copy of letter is attached hereto as an exhibit. 

Also on January 9, 1973 the President of Respon¬ 
dent telephoned one of the Petitioners, MAURICE GOLDBERG. 
This led to several telephone conversations and a con- 
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Affidavit In Support of Petitioners* Motion 
in State Court ProcGedlnt; After 
Defendant's Abandonment of Merger 

ferencG between me and one of Respondent s attorneys. 

The subject was settlement. Suffice it to state that 
Respondent would not budge from its $9.00 per share offer, 
plus $.75 additional per share for interest and expenses. 
This was inadequate and not accepted. 

I kept insisting on a reply to my letter of 
January 9, 1973. On February 2, 1973, Respondent's at¬ 
torneys forwarded to me their letter stating that Respon¬ 
dent had determined to abandon its Plan and Agreement of 
. A copy of such letter is attached as an exhibit. 

From May 25, 1972 through February 2, 1973, a 
period of eight months and eight days. Petitioners have 
had their capital investment frozen and placed in a 
position dependent solely at the mere whim and caprice 
of Respondent. Petitioners no longer had any rights as 
shareholders. They could do nothing. Certainly the 
least to v;hich Petitioners are entitled is the interest 
on their capital during this eight month, eight day 
period. Assuming the average computed market price of 
$10,875 per share, the interest at 7.57, per annum for 
the period is $42,068.69. Even if we are to assume 
Respondent's ridiculously low offered price of $9.00 per 
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Affidavit in Srpport of Petitioners' Motion 
in State Court Proceedinp; After 
Defendant's Abandonment of MerRcr 

share, the interest amounts to $34,815.48. 

In addition. Petitioners have incurred counsel 
fees. The fair and reasonable value thereof is no less 
than $10,000. A separate affidavit for such services 
and for disbursements is made a part of this application. 

Because Respondent did not institute this special 
proceeding, necessitating its commencement by Petition¬ 
ers, because Respondent's offer of $9.00 per share 
obviously was much less than the market price as traded 
in the open market, because such $9.00 offer was made by 
Respondent conditioned upon its consxammation of the 
corporate action of which it was in sole control, be¬ 
cause Petitioners were deprived of all their rights as 
shareholders for a period of eight months and eight days, 
because Petitioners' capital investment was frozen. 
Petitioners should be awarded and Respondent directed 
to pay to Petitioners (a) damages or interest at the 
rate of 7.5% on the computed average market price of 
$10,875 per share or on no less than Respondent's $9.00 
per share for the eight month and eight day period, 

(b) reasonable counsel fees of no less than $10,000., 
as sho^ai on the attached affidavit of services, to- 







Affidavit in Support of Tctltloners* Motion 
1ti State Court rrcceedlng After 
Defendant's Abandonment of Merger 


gether with disbursements. 


Si\MUEL M. SPRAFKIN 


(Sworn to February 12, 1973.) 








104a 


EXHIBIT 1 

ATTACHED TO AFFIDAVIT IN SUPPORT OF 
STATE COURT PROCEEDING AFTER DEFENDANT 


PETITIONERS' MOTION IN 
'S ABANDONMENT OF MERGER 


•\Samuel Mi. Spraekix'' 

ATTORXEV AT lAW 1 


TcwC^r<OMC 0d0*2660 


i. 

\ 

January. 9, 1973 


Nickerson, Kramer, Lowenstein, 

Nessen & Kamin, Esqs. 

'919 Third Avenue 
New York, N.Y. 10022 

Attention: Geoffrey M. Kalmus, Esq. 

Re: Goldberg, y. Arrow Electronics 

Dear Mr. Kalmus: 


In the paper submitted in opposition to our 
motion, your client'asserted that it is involved in.loan 
negotiations to obtain sufficient additional cash to 
make it feasible 'to go-forward with the proposed, cor¬ 
porate action. 

■ ■ Please let us have all information with respect 
to the loan negotiations, particularly: 


1) The name and address of each proposed^ 
lender with whom Arrow has been negoti¬ 
ating for the loan. 

2) The name and title of each person acting 
on behalf of each such lender. 


3) The details of the proposed loan, the 

amount, interest, terms and conditions, 
of repayment and due date. , ■ ' 

* II 

4) The present status of each such negotiation. 

* * 

Sincerely, * 

* *.1 


SMS:rs 


•t- ■ • 

s/S.- M. Sprafkin 







105a 


EXHIBIT 2 

ATTACHED TO AFFIDAVIT IN SUPPORT OF PETITIONERS' MOTION IN 
STATE COURT PROCEEDING AFTER DEFENDANT'S ABANDONMENT OF MERGER 


,>L'cksrsoxK?5am£R,Lowznst£;in,.\£:ssex S Kax;n 

; • . .• • ■ ■' . 010 THIRD AVENUE . ' . * 


. NEW * 0022 . 

February 2, 1973 


' AOOMC 






Samuel M. Sprafkiu, Esq. 

230 Park Avenue 

New York, New York 10017 

Re; Goldberg v. Arrow 


Dear Mr. Sprafkin: 


Since our telephone conversation earlier this week, 
the board of directors of Arrow has determined to abandon 
the plan and agreement of merger.. To that end, at its 
meeting on Wednesday, January 31, the board adopted the 
following resolutions: 

Resolved, that, pursuant to the provisions of 
the Plan and Agreement of Merger, the Board of 
Directors hereby deems it in the best interest of. 
the corporation to abandon the merger of the cor¬ 
poration with and into its wholly-owned subsidiary. 
Arrow Electronics, Inc., a Delaware corporation. 

Resolved, that the appropriate officers and 
directors of the corporation hereby are authorized 
to take any and all actions which may be necessary 
or appropriate under Section 623 of the New York 
Business Corporation Law or otherwise to carry out 
the intent and purpose of the foregoing resolution, 
including, without limitation, notifying the Ameri¬ 
can Stock Exchange and filing a Current Report on 
Form 8-K with the Securities and Exchange Commis¬ 
sion and said exchange. 
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Exhibit 2 

Attached to Affidavit in Support of Peti tioners' Motion in 
State Court Proceeding After Defendant's Abandonment of Merger 


Samuel M. Sprafkin, Esq. 
February 2, 1973 
Page 2 


If Mr. Goldberg will transmit his Arrow stock certi¬ 
ficates and those of his family members to Arrow s trans¬ 
fer agent. Registrar & Transfer Company, 34 Exchange 
Place! Jersey City, New Jersey 07302, new certificates 
will be issued without legend. 


In view of this development, no purpose would be 
served by responding to the inquiries in your letter of 

January 9. 


Sincerely, 


s/Geoffrey M. Kalmus 


GMK:bdh 
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AFFIDAVIT IN SUPPORT OF PETITIONERS' MOTION IN 
STATE COURT PROCEEDING AFTER DEFENDANT'S 
ABANDONMENT OF MERGER 

(Same Caption) 

STATE OF NEW YORK ) 

COUNTY OF NASSAU )®®** 

MAURICE GOLDBERG, being duly sworn, deposes and 

says; 

I am one of the petitioners. I submit this af¬ 
fidavit in reply to the affidavit submitted by Respon¬ 
dent's lawyer in opposition to our motion. That affida¬ 
vit reveals that Respondent has not been acting in good 
faith. It reveals that Respondent has gambled with our 
capital--but seeks to have the Court sanction its "heads 
I win, tails you lose" position. 

Respondent now states that its $9.00 offer for 
each of our approximately 75,000 shares would have in¬ 
volved an expenditure of $675,000, which was not per¬ 
missible under its loan agreemencs. Respondent had 
made no mention of this restriction on the motion before 
Mr. Justice Murtagh. If such expenditure were not 
permissible. Respondent should not have made its $9.00 
offer. It should have abandoned the proposed merger, 
even before such offer was made on August 18, 1972. 

Respondent did not abandon the proposed merger. 
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Affidavit In Support of Petitioners* Motion 
in State Court Proceeding Afte r 
Defendant's Abandonment of~>!erRer 

« 

It knew its $9.00 offer was inadequate and that it would 
not be accepted. On the date of the offer, August 18, 
1972, the shares were trading at $10,375. Three months 
earlier, in May, 1972, Respondent s published first 
quarter annual report (Exhibit 3) showed a 50% increase 
in sales and approximately 107o increase in net income 
per share. 

Respondent had from September 18 through October 
7, 1972 within which to commence the valuation proceed¬ 
ing. It did not do so. The reason is obvious. During 
that period, the price at x-ihich the shares were traded 
was below $10.00. Hence, Respondent was not about to 
pay for shares which were being traded below the amount 
that it would be required to pay, i.e., the value as of 
May 24, 1972. 

We then had to commence these valuation proceed¬ 
ings. In answer to our petition, Respondent asked for 
additional time, claiming that it was negotiating a 
loan. It gave no details of the negotiations. 

Nevertheless, just about two weeks before Mr. 
Justice Murtagh's decision, Respondent's president made 
a public announcement, which appeared in the Dow Jones 
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Affidavit in Support of Petitioners' Motion 
it) State Court Proceedin.t> After 
Defendant's Abandonment of Mer^r 


publications. It read as follows: (Exhibit 4) 

ARROW ELECTRONICS INC. EXPECTS TO COMPLETE 
ARRANGEMENTS FOR AN $8.4 MILLION LOAN BY DEC 28, 

B. DUICE GLENN JR. PRESIDENT TOLD DOW JONES, BE- 
FOPJE ADDRESSING FINANCIAL ANALYSTS HERE. 

THE La\N IS FOR 15 YEARS AND IS WITH 
PRUDENTIAL INSURANCE CO OF AMERICA AND MARINE 
MIDLAND BANK-N.Y. THE PACKAGE PvEFINANCES ALL 
OUR CURRENT BANK DEBT AND ALL OUR FUNDED DEBT 
AND TAKES CARE OF THE COMPANY'S FINANCING NEEDS 
FOR THE NEXT THREE YEARS, GLENN SAID. 

HE PPJIDICTED 1972 VOLUME WILL BE SOMETHING 
OVER $46 MILLION UP FROM A PREVIOUS PROJECTION 
OF $45 MILLION AND FROM 1971 VOLUME OF $35.3 
MILLION. 

HE REITERATED THAT EARNINGS VJILL BE ABOUT 
$1.7 MILLION OR $1.10 A SHARE VS $1.4 MILLION 
OR 97C FOR 1971. 

THE COMPANY SAID IT IS THE NATION'S SEVENTH 
LARGEST DISTRIBUTOR OF INDUSTRIAL ELECTRONIC 
COMPONENTS WITH ABOUT 2 PC OF THE MARKET. 

GLENN PREDICTED 1973 EARNINGS WILL BE WELL 
UP OVER THIS YEAR BUT HOW MUCH UP WE LIKE TO 
RESERVE JUDGl-IENT ON UNTIL NEXT JUNE OR JULY. 

ASKED WTIY THE COMPANY'S STOCK PRICE-EARNINGS 
RATIO HAS BEEN HOVERING ABOUT 9 GLENN REPLIED 
'V7E DON'T THINK PEOPLE YET KNOW ABOUT THE 
TREMENDOUS GROVTTH POTENTIAL AND STATISTICS OF 
THE INDUSTRIAL ELECTRONIC COMPONENTS DISTRIBU¬ 
TION INDUSTRY.' 

Mr. Justice Murtagh did afford the Respondent ad¬ 


ditional time. Immediately upon publication of Mr. 
Justice Murtagh's decision of January 4, 1973, we re¬ 
quested information with respect to the loan and its 
negotiations (Exhibit 1). None was given. 

On the date of the publication of the decision. 
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Affidavit in Suppor t of Petitioners’ Motion 
in State Court Proceedinp; After 
Defendant's Abandonment of Merger 

^ Qlenxi telephoned me vi^ith a view toward settlement. 

We arranged for our attorneys to meet. 

Respondent's attorney states that in January, 

1973 new projections were submitted to management, fore¬ 
casting sales for 1973 up from $52 million to $58 million, 
which would require an additional $2 million in working 
capital. Hence, the repurchase of our shares, even at 
$9.00 per share, the answering affidavit states, would 
deprive Respondent of the additional needed capital. 

Yet, it the Respondent's attorney who, on January 29, 

1973, conveyed to our attorney the Respondent's uncon¬ 
ditional offer to repurchase at $9.75 per share. 

Respondent states that on January 31, 1973 its 
board of directors met and resolved to abandon its 
corporate merger with its wholly o^'/ned Delaware shell 
corporation. IvThy? On that day Respondent's shares had 
fallen below their offered price of $9.00 per share and 
they were being traded at $8,625 per share. TX-jo days 
later, on February 2, 1973, when Respondent s letter 
was delivered to us, the shares were being traded at 
$8,375. Now, the shares are trading for about $7.75. 

• 

It was not economically advantageous to repurchase. 
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Affidavit in Support of Petitioners' Motion 
in State Court rroceeding After 
Defendant's Abandonment of Merger 

They gambled with our capital investment to our detri¬ 
ment . 

For the reasons set forth in the moving affidavit, 
and because Respondent had not revealed to Mr. Justice 
Murtagh its loan restrictions, making it impermissible 
to make an expendit-.re for which it had made its $9.00 
offer, and because Respondent has not acted in good faith, 
we respectfully request that we be restored to our 
original position, by allowing us interest on our in¬ 
vestment, along with counsel fees, as requested in the 
moving’papers. 

* MAURICE GOLDBERG 


(Sworn to March 4, 1973.) 
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EXHIBIT 3 

ATTACHED TO AFFIDAVIT IN SUPPORi’ OF PETITIONERS' MOTION IN 
STATE COURT PROCEEDING AFTER DEFENDANT'S ABANDONMENT OF MERGER 

Nows \ Arrow Electronics, Inc. 

\ / ARROW ELECTRONICS ANNOUNCES RECORD 
V FIRST QUARTER RESULTS 


New York, New York, May 11, 1972 - Arrow Electronics, 
Inc. reported that the three months ended March 31, 1972 
produced the highest sales and earnings of any first 
quarter on record. Net income was $397,114 ($.26 per 
common share) compared with $338,131 ($.24 per common 
share) in the first quarter of 1971. Net sales for the 
1972 period were $10,0^5,179. compared with $6,710,535 
in last year's first quarter. 

B. Duke Glenn, Jr., President of Arrow, said that 


the 58 percent increase in sales was primarily attribut¬ 


able to the growth of Arrow's electronic distribution 
business. Similar gains are expectea to be achieved in 
the second quarter, he said. 


* * * * ■ * * 


Three Months Ended March 31 
1972 1971 


Net Sales 


$10,625,1"9 ■ $6,710,535 


Income before Provision for 

Federal Income Tax ... 730,294 


642,595 






¥ 
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Exhibit 3 

i\tt:aci ied to Affidavit in Support of Petitioners' Motion in 
State Court Proceeding after Defendant's Abandonment of Merger 




1972 

Prc^’if^ion for Federal Income 

Tax. 333,180 

Ner Income. 397,114 


Net Income per Common Share 


$.26 


1971 


304,464 

338,131 

$.24 


Average Number of Common Shares 
exitstanding during the 

Periods. ..1,524,215 1,406,294 

This interim report is subject to 
independent audit and adjustment 
at year end. 


For release: IMMEDIATELY Confirmation: John C.Waddell 

(212)952-1760 


V 
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EXHIBIT 4 

ATTACHED TO AFFIDAVIT IN SUPPORT OF PETITIONERS' MOTION IN 
STATE COURT PROCEEDING AFTER DEFENDANT'S ABANDONMENT OF MERGER 


■ ARROW ELECTRONICS -2- 

ATLA “DJ- ARROW ELECTRONICS INC 
EXPECTS TO COMPLETE ARRANGEMENTS FOR 

• . AN $8.4 MILLION LOAN BY DEC 28 B. DUKE 

■ GLENN JR PRESIDENT TOLD DOW JONES BEFORE 
. ’ ADDRESSING FINANCIAL ANALYSTS HERE. 

: , THE LOAN IS FOR 15 YEARS AND IS WITH 
PRUDENTIAL INSURANCE CO OF AMERICA AND 

• .•‘MARINE MIDLAND BANK-N.Y. THE PACKAGE 

^refinances all our current bank debt and 

' ALL OUR FUNDED DEBT' AND TAKES CARE OF 
THE COMPANY'S FINANCING NEEDS FOR THE 
NEXT three years GLENN SAID. 

HE PREDICTED 1972 VOLUME WILL BE '• 

.■ 'SOMETHING OVER $46 MILLION' UP FROM A 
PREVIOUS PROJECTION OF $45 MILLION AND 
FROM 1971 VOLUME OF $35.3 MILLION. 

HE reiterated that earnings will be 

ABOUT $1.7 MILLION OR $1.10 A SHARE 
•, VS $1.4 MILLION OR 97C FOR 1971. ' 

THE COMPANY SAID IT IS THE NATION'S 
’ ■ SEVENTH LARGEST DISTRIBUTOR OF INDUSTRIAL' 

• ELECTRONIC COMPONENTS WITH ABOUT 2 PC 
• . OF THE MARKET. 

GLENN PREDICTED 1973 EARNINGS WILL BE' 
•-•.'WELL UP OVER THIS YEAR BUT HOW MUCH 
UP WE L'li^E' TO RESERVE JUDGMENT ON 

• UNTIL NEXT JUNE OR JULY.' ASKED WHY 
THE COMPANY'S STOCK PRICE-EARNINGS 
RATIO HAS BEEN HOVERING ABOUT 9 GLENN. 
REPLIED 'WE DON'T THINK PEOPLE YET KNOW 
ABOUT THE TREMENDOUS GROWTH POTENTIAL 
AND STATISTICS OF THE INDUSTRIAL ELEC¬ 
TRONIC COMPONENTS DISTRIBUTION INDUSTRY.' ' 

. -0^ 12 13 PM EST 
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AFFIDAVIT IN SUPPORT OF PETITIONERS' MOTION 
IN STATE COURT PROCEEDING AFTER 
DEFENDANT'S ABANDONMENT OF MERGER 

(Same Caption) 

STATE OF NEW YORK ) 

COUNTY OF NEW YORK)®®*' 

SAMUEL M. SPRAFKIN, being duly sworn, deposes 
and says; 

I am Petitioners' attorney. I submit this af¬ 
fidavit and the following schedule of services in sup¬ 
port of the annexed application. 

I have been practicing law continuously for up¬ 
wards of thirty-eight years, except for a brief period 
of two years while in the Air Corps during World War II. 

I maintain a complete suite of offices for the practice 
of law at 230 Park Avenue, New York, N.Y. My practice 
has regularly involved publicly o^^ed stock corporations. 

I am familiar with the fair and reasonable value 
of legal services and particularly of the type rendered 
herein. In the performance of the services enumerated, 

I v;as assisted by my associate, Mandel M. Einhom, Esq. 
Mr. Einhorn also has been practicing law since 1934. 

He, too, is familiar with corporate law and practice. 

He has been associated with me for approximately twenty 
years. 

In my opinion, the fair and reasonable value of 
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Affidavit in Support of Petitioners* Motion 
in State Court Proceeding After 
Defendant's Abandonment of Merger 

the services rendered by us for and on behalf of the 
Petitioners in connection with this matter is no less 
than $10,000. VJe expended approximately 100 hours in 
the performance of these services. For such services 
our hourly charge is $100.00. The disbursements con¬ 
sisted of the usual $25.00 index number fee and photo¬ 
copies of papers. 

Annexed hereto and made a part hereof is the 
schedule of our services. 

SAMUEL M. SPRAFKIN 


(Sworn to February 12, 1973.) 
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SCHEDULE OF SERVICES ANNEXED" TO AFFIDAVIT IN SUPPORT OF 
PETITIONERS' MOTION IN STATE COURT PROCEEDING AFTER 
DEFENDANT'S ABANDONMENT OF MERGER 


Date 


Time 


5-11-72 Received proxy statement and papers from 
client. Examined contents. 


hrs. 


5-16-72 Review of procedure to be followed under 
Sect. 623 B.C.L. in preparation for 
conference with client. 


5-17-72 Conference with client (M. Goldberg). 

5-18-72 Discussed Arrow's balance sheet with 
clients' accountant. 

Further discussions with client. 


2.5 hrs. 

1 hr. 

1 hr. 


5-19-72 P-epared schedule of statutory require- 
me ts . 


hr. 


5-20-72 Prepared preliminary form of written 

objections and conversation with client. 2 hrs. 

5-22-72 Completed written objections, arranged 

with clients to be at office 5-23-72. 1.5 hrs. 

5-23-72 Maurice, Claire and Henry Goldberg at 
office to sign written objections; 
mailed to Respondent by certified mail. 1.5 hrs. 


5-25-72 Attendance with M. Goldberg at share¬ 
holder. meeting. Stated all objections. 2.5 hrs. 


5- 29-72 Drafted form of election to dissent. 2 hrs. 

6- 6-72 Received from clients the notices of 

shareholder authorization. Complete in 
final form election to dissent. Mailed 
forms with letter to client. 2 hrs. 

6-9-72 Received from clients signed elections 
and mailed via certified mail to Arrow. 

6-14-72 Letter to client re presentation of share 
certificates 


.5 hrs. 
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Petitioners* Motion in State Court Proceeding After 
Defendant's Abandonment of Merger 

Date Time 


6-19-72 M. Goldberg delivers share certificates 
at office. Made memo of niimbers on 
certificates. .5 hrs. 


7- 6-72 Share certificates delivered to Arrow's 

attorneys and endorsed with legend. 1.5 hrs. 

8- 23-72 I^ast day to receive written offer from 

Arrow to purchase shares. Received 
letters dated 8-18-72, making offer of 
$9.00 per share, conditioned on consum¬ 
mation of merger. These letters ac¬ 
companied by copies of 1971 annual 
report. Examined contents and discussed 
with client. 1 hr. 

10-7-72 20-day period ends for Arrow to start 
proceeding. 

30-day period begins for clients to 
start proceeding. 

10-9-72 Preparation for proceedings under Sect. 

623 B.C.L. Re-examination of statute, 

forms and outline of draft of petition. 7 hrs. 


10-10-72 Redraft of petition. Examination of 

Wall Street Journals for market prices 
of shares for two-month period prior to 
5-25-72. 7 hrs. 


10-12-72 Clients here to discuss papers and sign. 3 hrs. 


10-16-72 Motion papers served on Arrow. 

10-19-72 Filed motion papers with Motion Calendar 
Clerk, S: cial Term, Part 1, New York 
Supreme Court. Obtained index number. 

10-24-72 Conversation with Arrow's attorney. 
Signed stipulation. 
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Schedule of Services Annex ed to Affidavit In Support of 
Petitioners' Motion in State Court Proceedinp, After 
Defendant's Abandonment of MerRer 


Date 


Time 


11-2-72 Received and examined Arrow's answer 
to petition, affidavit in opposition 
and memorandum of law. Examined cases 
cited. Drafted outline of reply 
affidavit. 7 hrs. 


11-4-72 Work on memo of law and reply affidavit. 7 


hrs. 


11-6-72 Completed reply affidavit and memo of 

law. Mailed copies and filed with court.5 hrs. 


11-13 thru 11-16-72 Preparation for appraisal 
proceeding. 


14 hrs. 


1-9-73 Received and studied copy of memorandum 
decision. Spoke to client. Prepared 
and mailed letter of 1-9-73. Spoke to 
Arrow's attorney. Arranged for 
conference. 

1-16-73 Conference with Arrow's counsel. 

1-25-73 Telephone conversation with Arrow's 
counsel. 

1- 29-73 Telephone conversation with Arrow's 

counsel. 

2- 2-73 Received letter from Arrow's counsel 

advising of abandonment of merger. 

2-8, 2-10, 2-12-73 Preparation of motion ad¬ 
judicating abandonment of Plan and 
Agreement of Merger, etc. _ 


2 

1 


hrs. 
hr. 


10 hrs. 


Total Recorded Hours 96.00 

Plus miscellaneous unrecorded 
time such as telephone conver¬ 
sations and the like, approx. 5 hrs. 

Total time expended (no less than) 101 hrs. 

Disbursements - County Clerk's Index No. fee $25.00 





120a 


AFFIDAVIT IN OPPOSITION TO PETIT^NERS' MOTION IN STATE COURT 
PROCEEDING AFTER DEFENDANT'S ABANDONMENT OF MERGER 

(Same Caption) 

STATE OF NEW YORK ). 

COUNTY OF NEW YORK)' 

Geoffrey M. Kalmus, being duly sworn, deposes 
and says: 

1. I am a partner in the firm of Nickerson, 
Kramer, Lowenstein, Nessen & Kamin, attorneys for Arrow 
Electronics, Inc. ("Arrow"), the respondent in this 
special proceeding. I make this affidavit in opposition 
to the motion of the petitioners, Maurice Goldberg and 
members of his family, for an award to them of "costs, 
expenses and damages," including counsel fees, totaling 
more than $50,000, and an "adjudication" of Arrow's aban¬ 
donment of 2 plan to merge with its wholly owned Delaware 
subsidiary -- a plan already formally terminated by 

Arrow's board of directors. 

2. Nowhere in their moving papers do the peti¬ 
tioners state, or even hint at, any provision of New York 
statutory or common law entitling them to the relief 
they seek. Nonetheless, upon the premise that petition¬ 
ers' claim is apparently founded upon some misreading of 
Business Corporation Inw §623, we respond here, and in 
our accompanying memorandum of law, by demonstrating 
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Affidavit in Opposition to Petitioners' Motion in State Court 
Proceeding after Defendant's Abandonment of Merger 

that no provision of §623 (or, for that matter, any 
other legal doctrine of which we are aware) affords a 
right to recovery under the circumstances at hand. 

3. The facts and the prior history of the liti¬ 
gation can be stated in short compass. 

4. Arrow is a New York corporation. Its common 
stock is listed and traded on the American Stock Exchange; 
a little more than 1,500,000 shares are outstanding. 

5. In the spring of 1972 Arrow determined that 
its interests and those of its stockholders would be 
furthered by changing the state of its incorporation 
from New York to Delaware. Pursuant to this determina¬ 
tion, a new Delaware subsidiary of Arrow, also called 
Arrow Electronics, Inc., was created and a plan and 
agreement for the merger of Arrow into its Delaware 
subsidiary was presented to Arrow shareholders for their 
approval at the annual meeting on May 25, 1972. 

6. The merger agreement provided, in Article 
VII, for its abandonment by Arrow -- even after stock¬ 
holder approval -- or by the new Delaware subsidiary at 
any time prior to its effective date, which was defined 
as the date that the merger agreement was filed with the 
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Affidavit in Opposition to Petitioners' Motion In State Court 
Proceeding after Defendant's Abandonment of Merger 

Secretary of State of Delaware. Among other things, 
this provision was designed to enable Arrow to abandon 
the merger in the unexpected event that the holders of 
so large a number of Arrow shares exercised their right 
to dissent that the merger became financially impracti¬ 
cable . 

7. Though Arrow has more than 1,500 shareholders, 
only the petitioners dissented. In the aggregate the 
petitioners, all members of the Goldberg family, own 
approximately 75,000 shares of Arrow common stock. 

8. The practical effect of the petitioners' 
Jissent was to prevent the proposed merger from going 
forward last spring or summer. Even assuming that Arrow 
paid the petitioners about $9 per share for their stock 
(a price in accord with the market over the past year 

or so, though not one that the petitioners were willing 
to accept), the outlay v;ould have been approximately 
$675,000. As Arrow's loan agreements then stood, such 
an expenditure was not permissible. Until Arrow was 
able to renegotiate its long term loan agreement with 
its principal institutional lender, no determination 
could be made whether or not the merger was possible. 
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Affidavit in Opposition to Petitioners' Motion in State Court 
Proceeding after Defendant's Abandonment of Merger 

And, even were a satisfactory new long term loan agree¬ 
ment negotiated, the on-going cash needs of Arrow's ex¬ 
panding business might render a reduction in capital of 
nearly three-ejuarters of a million dollars impracticable. 

9. In October, 1972, while Arrow was engaged in 
negotiations for the renewal of its loan agreement, the 
petitioners commenced this proceeding. In it they 
sought an order from the Court authorizing an appraisal 
of their shares pursuant to BCL §623. Arrow opposed the 
petition, pointing out to the Court that the contem¬ 
plated merger between it and its new Delaware subsidiary 
had not yet been consummated and might, in the end, have 
to be abandoned. Were such an abandonment to occur, 

Arrow pointed out, petitioners would plainly have no 
right to an appraisal under §623. Consequently, Arrov 
asked that the proceedings be dismissed as premature o:r 
stayed until the company finally determined whether or 
not to go forward with the merger. 

10. In a memorandum opinion dated June 4, 1973, 
Justice John M. Murtagh denied the petitioners' applica¬ 
tion for an appraisal, in substance adopting the reason¬ 
ing set forth In Arrow's papers. The Court wrote: 


i 


/ 
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Affidavit in Opposition to Petitioners' Notion in State Court 
Proceeding after Defendant's Abandonment of Merger 


” ... . The corporate action upon which 
this proceeding is predicated has not yet 
been consummated. Respondent is seriously 
considering abandoning the corporate action. 

If the proposed action is abandoned or 
rescinded the shareholders will not have 
the right to receive payment for their 
shares ... . 

" ... . The court finds that it would be 
premature at this time to grant the petition. 
Accordingly, the application is denied 
without prejudice to renewal in the event 
that the corporate action, upon which 
petitioners' right to dissent and to re¬ 
ceive payment for their shares of stock 
in respondent is predicated, is consummated 
or upon a showing that the corporation's 
delay in either consummating or abandoning 
the corporate action is extended beyond a 
reasonable time." 

11. While the petitioners' application was 
pending before Justice Murtagh, Arrow's negotiations for 
the renev;al of its institutional loans were moving for¬ 
ward. At the same time, the regular, periodic study of 
the corporation's financial and budgetary needs for the 
near and medium term future was in progress. By late 
January, 1973 -- just a few weeks after Justice Murtagh's 
decision — it had become clear that the conclusion of 
the new loan arrangements did not afford Arrow suf¬ 
ficient working capital to both meet its on-going 





125a 


Affidavit in Opposition to Petitioners' Motion in State Court 
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business needs and to buy out the petitioners' stock.* 

12. Hence, on January 31, 1973, the board of 
directors of Arrow adopted resolutions formally abandon¬ 
ing the plan and agreement of merger with its Delaware 
subsidiary. Tv’- days later, on February 2, I wrote to 
petitioners' counsel informing him of the termination of 
the merger plan and quoting the board resolutions in full. 
A copy of my February 2 letter is Exhibit 2 to the peti¬ 
tioners' moving papers here. 

13. With these facts in mind, I turn to a con¬ 
sideration of the petitioners' claims for relief. 

14. In essence, petitioners seek "interest on 
their capital" for the period from May 25, 1972 -- the 
date of the stockholders' meeting -- until February 2, 


In September, 1972, Arrow had projected its sales 
for the ensuing twelve months at approximately $52 mil¬ 
lion. New projections submitted to management in 
January, 1973 forecast sales for calendar 1973 at ap¬ 
proximately $58 million. Based upon experience, this 
additional $6 million in sales will require about $2 
million in added working capital to stock increased in¬ 
ventory and to carry an augmented volume of accounts 
receivable. The repurchase of the petitioners' stock-- 
whether at $9 per share, as Arrow believed was fair, or 
at a higher price, which petitioners sought--would de¬ 
prive the company of a largo portion of the additional 
needed working capital. 
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3^973 «_ the date of my letter informing their counsel 
that the plan of merger had been abandoned by Arrow. 

In addition, they ask for counsel fees of $10,000. 

15. The short and simple answer to these claims 
is that BCL §623 affords to dissenting stockholders a 
right to interest and to attorney's fees only after there 
has been a special proceeding in which the fair value of 
the dissenting shareholders' stock has been fixed. Such 
a proceeding itself can only take place when a merger or 
other corporate action giving rise to a right to dissent 
under the statute has actually been consummated. As the 
statute itself makes clear (see §623(e)), when, as hap¬ 
pened here, the proposed corporate action is abandoned 
or rescinded, there is no right to an appraisal and the 
dissenting stockholders are simply restored to their 
former status as the oi^ners of corporate shares. 

16. Thus, here, the events preliminary to the 
ripening of a right of appraisal never occurred. In¬ 
deed, as we pointed out. Justice Murtagh denied as pre¬ 
mature petitioners' motion for just such an appraisal 
proceeding. 

17. As I have just indicated and as we discuss 
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Proceeding after Defendant's Abandonment of Merger 


in Arrow's accompanying legal memorandum, the petition¬ 
ers' right to an appraisal stems solely from statute, 
and, since BCL §623 affords them no statutory right to 
damages in the event the proposed merger or other trans¬ 
action is abandoned, nothing more need be said. But, 
even if some common law right to "damages could be 
divined, based upon abstract notions of fairness, the 
present case would scarcely be a proper one for the in¬ 
vocation of such a right. 

18. First, petitioners make no claim that 

Arrow's decision to abandon the plan of merger was made 

in bad faith or that, under the circumstances described 

7 

in paragraphs 8 through 12 above, the time that elapsed 
between the stockholders' meeting and the determination 
to abandon the merger was excessive. 

19. Second, while petitioners ask that the Court 
afford them a 7.5% return on their investment in Arrow 
for the eight month period during which, as they put it, 

^’fustice Murtagh, in his decision of January A, 

1973, found that there had been no unreasonable delay by 
Arrow up to that time, and the actual abandonment of the 
merger plan came within a few weeks thereafter. 
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Proceeding after Defendant's Abandonment of Merger 

their investment was "frozen," no such return could, in 
fact, have been realized had their stock been wholly 
marketable throughout this period. Though Arrow's stock 
is traded on the American Stock Exchange, the actual 
volume of buying and selling from week to week and month 
to month is very small. Thus, a few hundred shares 
could be put on the market by a shareholder from time to 
time without materially depressing the price but any at¬ 
tempt to sell even a few thousand shares over a short . 
span (to say nothing of the petitioners' 75,000 share 
block) would drive the market price precipitiously down- 
vjard. Put simply, market considerations would have pre¬ 
vented the petitioners from selling their Arrow stock 
from May, 1972 to January, 1973 just as effectively as 

any legally imposed "freeze." 

20. Still further considerations militate against 
an award of "damages" of the sort petitioners claim. 

■ 'St 

While petitioners at least imply in their moving papers 
that, but for the freeze upon their shares imposed by 
BCL §623, they would have sold them at the prev .iling 
market and reinvested the proceeds in such a fashion as 
to afford them a return of more than 7%, they, in fact. 


V 
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Proceeding after Defendant's Abandonment of Merger 

consistently refused Ai-row's offer to pay them $9 per 
share (conditioned, as provided in §623, upon consumma¬ 
tion of the merger), as woefully inadequate. How then 
can petitioners seriously claim that they would have 
liquidated their investment in the open market in which, 
as the accompanying schedule shows. Arrow stock traded 
quite frequently below $9 per share, and rarely much 
above that price -- even without taking any account of 
the depressing effect that the glut of petitioners' 
stock would have had upon the market? 

21. Finally, even had Arrow consummated the 
proposed merger and had an appraisal proceeding ensued, 
petitioners would only have been entitled to interest 
and to counsel fees, as they seek here, in the discre¬ 
tion of the Court and upon a shovjing that the price 
offered for their shares by Arrow was unreasonably lov?. 

In the light of the historical prices of Arrow's stock 
over the past year,-the contention that Arrow's $9 per 
share offer was so unreasonable as to warrant an award 
of interest or attorney's fees would surely have been 
frivolous. 

22. In sum, then, what the petitioners are 
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asking the Court to award them under the guise of 
"damages" is a $50,000 windfall - a financial bonanza 
that they could not conceivably have realized had they 
continued as Arrow stockholders without dissenting from 
the proposed merger. 

23. I turn briefly to the other branch of 
petitioners' motion -- that which requests that the Court 
"adjudicate the abandonment by Arrow of its merger plan. 
As I have already noted, Arrow's board of directors has 
formally abandoned the merger. In this circumstance, no 
purpose would be served by a Court adjudication to this 
effect and, indeed, BCL §623 makes no provision for such 
an adjudication. 

It is respectfully requested that the petitioners 
motion be denied in all respects. 

GEOFFREY M. KAl^lUS 


(Sworn to February 26, 1973.) 
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NATIONAL QUOTATION BUREAU 
INCORPORATED 


Chicago 
San Francisco 


116 Nassau Street 
New York, N.Y. 10038 
212 - 349-1800 


Boston 
Los Angeles 


FEBRUARY 21, 1973 


A REPORT 

QUOTATIONS - ON THE AMERICAN STOCK EXCHANGE AS RECORDED 
IN THE WALL STREET JOURNAL ISSUE - ARROW ELECTRONICS INC. 


(NE\J YORK) 

COMMON STOCK 


_ 

1972 

SALE PRICES 
HIGH 

I,OW 

CLOSE- 

MAY 1 

10 3/8 

10 

10 

2 

10 3/8 

9 7/8 

9 7/8 

3 

10 3/8 

9 7/8 

10 

4 

10 1/4 

' 10 

10 1/8 

5 

10 1/4 

10 

10 

8 

10 

10 

10 

9 

9 7/8 

9 1/2 

9 3/4 

10 

10 3/8 

9 7/8 

10 

11 

10 1/2 

10 

10 1/4 

12 

10 1/4 

10 

10 

15 

10 5/8 

10 1/4 

10 5/8 

16 

10 3/4 

10 1/8 

10 1/8 

17 

10 1/8 

9 7/8 

10 1/8 

18 

10 3/8 

10 1/4 

10 3/8 

19 

10 3/8 

10 1/8 

10 1/8 

22 

10 1/8 

9 7/8 

9 7/8 

23 

10 3/8 

10 

10 

24 

10 3/8 

10 

10 

25 

10 3/4 

9 7/8 

10 5/8 

26 

10 7/8 

10 3/8 

10 1/2 

30 

10 3/8 

9 7/8 

10 

31 

10 1/8 

9 5/8 

10 1/8 

JUNE 1 

10 3/8 

10 

10 

2 

9 7/8 

9 3/4 

9 3/4 








') 


V 
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HIGH 

T.0W 

CLOSE 

JUNE 5 

9 3/4 

9 1/8 

9 1/8 

6 

9 1/2 

9 1/4 

9 3/8 

7 

9 3/8 

9 

9 1/4 

8 

9 1/8 

8 7/8 

8 7/8 

9 

9 

8 7/8 

8 7/8 

12 

8 7/8 

8 3/4 

8 3/4 

13 

8 7/8 

8 5/8 

8 7/8 

14 

9 3/8 

8 7/8 

9 3/8 

15 

9 3/8 

9 

9 

16 

9 

9 

9 

19 

8 7/8 

8 5/8 

8 3/4 

20 

9 1/4 

9 

9 

21 

8 7/8 

8 7/8 

8 7/8 

22 

9 

8 7/8 

9 

23 

8 7/8 

9 5/8 

8 7/8 

26 

9 

8 3/4 

9 

27 

9 

8 7/8 

9 

28 

9 

8 3/4 

8 3/4 

29 

8 3/4 

8 5/8 

8 5/8 

30 

8 7/8 

8 3/4 

8 7/8 

JULY 3 

8 7/8 

8 7/8 

8 7/8 

5 

8 7/8 

8 5/8 

8 3/4 

6 

8 7/8 

8 1/2 

8 1/2 

7 

8 5/8 

8 1/2 

8 5/8 

10 

8 1/2 

8 1/2 

8 1/2 

11 

8 3/4 

8 1/2 

8 5/8 

12 

8 3/4 

8 1/2 

8 5/8 

13 

8 1/2 

8 1/2 

8 1/2 

14 

8 5/8 

8 3/8 

8 5/8 

17 

8 5/8 

8 3/8 

8 3/8 

18 

8 1/2 

8 

8 

19 

8 3/^i 

8 1/2 

8 3/^1 

20 

8 3/4 

8 3/8 

8 5/8 

21 

8 1/2 

8 1/2 

8 1/2 

24 

8 3/4 

8 3/8 

8 1/2 

25 

9 1/8 

8 5/8 

9 1/8 

26 

9 3/8 

9 

9 

27 

9 3/8 

9 

9 

28 

8 3/4 

8 3/8 

8 1/2 

31 

8 1/2 

8 3/8 

8 1/2 
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Affidavit in Opposition to Petitioners' Motion 

in State Court 

ProceedinR 

after Defendant's 

Abandonment 

of MerRcr 

/ 

• 

HIGH 

LOW 

CLOSE 

AUGUST 1 

8 3/4 

8 3/8 

8 3/4 

2 

9 1/4 

8 3/4 

9 1/2 

3 

10 1/8 

9 1/2 

9 7/8 

4 

10 1/2 

9 7/8 

9 7/8 

7 

10 3/8 

9 7/8 

10 1/4 

8 

10 1/4 

10 

10 

9 

10 1/4 

9 7/8 

10 1/4 

10 

11 1/4 

10 3/8 

11 1/4 

11 

11 1/4 

10 1/2 

10 3/4 

14 

10 7/8 

10 1/4 

10 1/4 

15 

10 1/2 

10 

10 

16 

10 1/8 

9 3/4 

10 

17 

10 1/2 

9 5/8 

10 1/2 

18 

10 5/8 

10 1/4 

10 3/8 

21 

10 3/4 

10 3/8 

10 5/8 

22 

10 7/8 

10 1/2 

10 5/8 

23 

10 5/8 

10 1/8 

10 1/8 

24 

10 3/8 

9 3/4 

9 3/4 

25 

10 3/8 

9 5/8 

10 3/8 

28 

10 1/4 

10 

10 1/4 

29 

10 

9 5/8 

9 3/4 

30 

9 3/4 

9 3/8 

9 3/8 

31 

10 

9 3/4 

9 7/8 

SEPT. 1 

9 7/8 

9 3/4 

9 7/8 

5 

10 1/4 

9 3/4 

9 3/4 

6 

9 7/8 

9 1/4 

9 5/8 

7 

9 1/2 

9 1/4 

9 3/8 

8 

10 

9 5/8 

9 7/8 

11 

10 1/4 

9 3/4 

9 7/8 

12 

9 7/8 

9 1/4 

9 3/8 

13 

9 1/2 

9 1/4 

9 1/2 

14 

9 5/8 

9 1/4 

9 1/4 

15 

9 3/4 

9 1/4 

9 5/8 

18 

.9- 3/4 

9 3/8 

9 3/8 

19 

9 3/8 

9 1/4 

9 1/4 

20 

9 1/4 

9 1/8 

9 1/8 

21 

9 

8 7/8 

8 7/8 

22 

9 

8 7/8 

8 7/8 

25 

8 7/8 

8 1/2 

8 1/2 

26 

8 7/8 . 

8 1/2 

8 3/4 

27 

9 3/4 

8 3/4 

9 3/4 
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of Mercer 


• 

HIGH 

LOW 

CLOSE 

SEPT. 28 

9 3/4 

9 3/8 

9 3/8 

29 

8 7/8 

9 1/4 

9 1/4 

OCT. 2 

9 1/8 

9 1/8 

9 1/8 

3 

9 1/8 

9 1/8 

9 1/8 

4 

9 1/8 

9 

9 

5 

9 1/8 

8 3/4 

9 1/8 

6 

9 

8 3/4 

8 3/4 

9 

. 8 3/4 

8 3/4 

8 3/4 

10 

8 7/8 

8 3/4 

8 3/4 

11 

8 3/4 

8 5/8 

8 5/8 

12 

8 3/4 

8 1/2 

8 5/8 

13 

8 3/4 

8 3/8 

8 1/2 

16 

8 1/2 

8 3/8 

8 1/2 

17 

8 1/2 

8 3/8 

8 3/8 

18 

8 5/8 

8 3/8 

8 1/2 

19 

8 3/4 

8 1/2 

8 3/4 

20 

8 5/8 

8 1/4 

8 3/8 

23 

8 7/8 

8 1/4 

8 3/8 

24 

8 1/2 

8 

8 3/8 

25 

8 3/4 

8 1/4 

8 3/8 

26 

8 3/4 

8 3/8 

8 5/8 

27 

8 3/4 

8 3/8 

8 3/8 

30 

8 3/8 

8 1/4 

8 3/8 

31 

8 7/8 

8 1/2 

8 7/8 

NOV. 1 

9 5/8 

8 7/8 

9 3/8 

2 

9 3/4 

9 1/8 

9 3/4 

3 

10 1/8 

9 5/8 

9 3/4 

6 

10 1/8 

9 3/8 

10 1/8 

7 

- STOCK EXCHANGES CLOSED 


8 

10 1/8 

9 1/4 

9 5/8 

9 

9 7/8 

9 3/8 

9 7/8 

10 

9 5/8 

9 

9 1/8 

13 

9-1/2 

9 

9 1/4 

14 

9 1/2 

9 1/4 

9 1/2 

15 

9 3/4 

9 

9 

16 

9 7/8 

9 1/4 

9 7/8 

17 

10 1/4 

8 7/8 

9 7/8 

20 

9 7/8 

•9 5/8 

9 3/4 

21 

10 1/4 

9 3/4 

10 

22 

10 7/8 

10 1/4 

10 3/4 

23 

- HOLIDAY 
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Schedule Accompanyin g 

Affidavit in Opposition to retitiouers' Motion in State Court 
Proceeding after Defendant's Abandonment of Merger 





HIGH 

LOW 

CLOSE 

NOV. 

24 


10 3/4 

10 3/8 

10 3/8 


27 


10 1/2 

10 1/4 

10 3/8 


28 


10 7/8 

10 3/8 

10 5/8 


29 


10 5/8 

10 1/8 

10 1/4 


30 


10 2/8 

10 

10 3/8 

DEC. 

1 


10 3/8 

9 7/8 

10 1/4 


4 


10 7/8 

10 1/8 

10 3/4 


5 


11 

10 5/8 

11 


6 


11 1/4 

10 7/8 

11 


7 


11 

10 1/2 

10 3/4 


8 


10 7/8 

10 1/2 

10 1/2 


11 


10 3/4 

10 1/2 

10 5/8 


12 


11 

10 3/8 

10 3/8 


13 


10 5/8 

10 1/4 

10 1/4 


14 


10 5/8 

10 1/8 

10 1/8 


15 


10 1/4 

10 1/8 

10 1/4 


18 


10 1/8 

9 3/4 

10 


19 


10 3/8 

9 7/8 

10 1/4 


20 


10 1/2 

10 

10 1/4 


21 


10 1/4 

9 3/4 

9 3/4 


22 


10 1/8 

9 5/8 

10 1/8 


25 - 

HOLIDAY 



. 


26 


10 

9 3/4 

9 3/4 


27 


10 1/8 

9 5/8 

10 1/8 


28 - 

STOCK EXCHANGES CLOSED 




29 


10 1/2 

9 7/8 

10 

1973 






JAN. 

1 - 

HOLIDAY 





2 


10 5/8 

10 1/4 

10 1/2 


3 


10 3/4 

10 3/8 

10 3/8 


4 


10 3/4 

10 3/8 

10 1/2 


5 


10 3/4 

10 1/4 

10 1/4 


8 


10 1/4 

9 7/8 

10 1/4 


o 


10 1/2 

9 3/4 

9 3/4 


10 


10 1/8 

9 3/4 

9 3/4 


11 


10 1/8 

9 1/2 

9 3/4 


12 


9 5/8 

9 3/8 

9 5/8 


15 


9 5/8 

9 1/8 

9 1/8 


16 


9 3/8 

9 1/4 

9 1/4 


17 


9 1/8 

8 7/8 

9 


18 


9 

8 5/8 

8 7/8 
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Schedule Ac company in 

Affidavit iu Opposition to Pet itioiiers ' Mot ion in State Court 
Pro'ceedinR after Defendant's Abandonment of Merger 


1973 

HIGH 

LOW 

CLOSE 

JAN. 19 

9 

8 3/4 

8 7/8 

22 

8 7/8 

8 3/4 

8 -3/4 

23 

8 3/4 

8 3/4 

8 3/4 

24 

9 1/2 

9 

9 3/8 

25 - 

STOCK EXCHANGES CLOSED 



" 26 

9 3/8 

9 1/4 

9 1/4 

29 

9 1/4 

9 1/4 

9 1/4 

30 

9 3/8 

9 

9 

31*^ 

^ 8 7/8 

8 5/8 

8 5/8 

FEB. 1 

8 7/8 

8 3/8 

8 3/8 


NOTE - THE ABOVE QUOTATIONS REPRESENT PRICES BETWEEN 
DEALERS AND DO NOT INCLUDE RETAIL MARK-UP, MARK-DOV7N OR 
COMMISSION. THEY DO NOT REPRESENT ACTUAL TRANSACTIONS, 

AND HAVE NOT BEEN ADJUSTED FOR STOCK DIVIDENDS OR SPLITS. 

NATIONAL QUOTATION BUREAU,INC. 


DD:j 


DOMINICK DE QUARTO 
LIBRARY MANAGER 
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ORDER OF CHIMERA, J. IN STATE COURT PROCEEDING ON PETITIONERS' 
MOTION AFTER DEFENDANT'S ABANDONMENT OF MERGER 

SUPREME COURT OF THE STATE OF NE\; YORK, SPECIAL TERM 
PART 1, NEW YORK COUNTY at the Courthouse thereof, 

60 Centre Street, New York, New York 10007. 

Present: 

Hon. THOi'^S C. CHIMERA, Justice. 

(SAME TITLE) 

The following papers numbered 1 to 12 read on this motion, 

submitted No. 71 on Calendar of March 12, 1973 Papers 

Numbered 

Notice of Motion and Affidavits Annexed.... 1-5 


Ansvrering Affidavit and exhibits. 6-7 

Replying Affidavit and exhibits. 8-10 

Rejoinder Affidavit... 1^ 

Sur-Rejoinder Affidavit. 12 


Upon the foregoing papers this motion is decided 
in accordance with accompanying memorandum decision. 

Dated 3/28/72 THOMAS C. CHIMERA 

J.S.C. 

Briefs: Petitioners' X Respondent's X 

County Clerk's No. 22146, 1972 
Spec I Liber Gl4 Line 10, 1973 

FILED 

Apr 2 1973 
NEW YORK 

CO. CLERK'S OFFICE 
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MEMORANDUI! DECISION OF CHIMERA, J. IN STATE COURT PROCEEDING 
, ON PETITIONERS' MOTION AFTER DEFENDANT'S 

ABANDONMENT'of MERGER 


SUPREME COURT 

: NEW YORK COUNTY 

SPECIAL TERM 

PART I 


(SAIvIE TITLE) 

CHIMERA, J.: 



In this summary proceeding petitioners sought to 
enforce their appraisal rights (Business Corporation Law 
Section 623). Their application was denied by order of 
the court dated June [sic] 4, 1973 vjhich held in part: 

"The corporate action upon which this pro¬ 
ceeding is predicated has not yet been con¬ 
summated. Respondent is seriously considering 
abandoning the corporate action. If the 
proposed action is abandoned or rescinded the 
shareholders will not have the right to receive 
payment for their shares .... 

*** 


"The court finds that it would be premature 
at this time to grant the petition. Accordingly, 
the application is denied without prejudice to 
renewal in the event that the corporate action, 
upon vjhich petitioners ' right to dissent and 
to receive payment for their shares of stocK 5n 
respondent is predicated, is consummated or upon 
a showing that the corporation's delay in either 
consummating or abandoning the corporate action 
is extended beyond a reasonable time." 

The respondent has admittedly abandoned the 

corporate action objected to by the petitioners and the 

petitioners now seek to recover interest at a rate of 

7.')7, based either upon the computed nverag.e market p’-ice 






V 


139a 

Memorandum Docislon of Chimera. J. 1t> State Court ProceedlriR 
on Petitioners' Motion after Defendant's 
Abandonment of Merger 

of their shares or the price previously offered by 
respondent for their shares, for the period from the 
shareholders' authorization date. May 25, 1972 to the 
date the proposed corporate action was abandoned 
(February 2, 1973). The petitioners also seek to re¬ 
cover counsel fees incurred in this proceeding. 

The rights of dissenting shareholders upon the 
abandonment of corporate action, to which they have 
objected, is set forth in Business Corporation Law 
Section 623(e) which provides in part: 

"If ... the proposed corporate action is 
abandoned or rescinded, ... , or the 
shareholder shall otherwise lose his 
dissenter's rights, he shall not have 
the right to receive payment for his shares 
and he shall be reinstated to all his rights 
as a shareholder as of the filing of this 
notice of election, including any inter¬ 
vening preemptive rights and right to pay¬ 
ment of any intervening dividend or other 
distribution or, if any such rights have 
expired or any such dividend or distribution 
other than in cash has been completed, in 
lieu thereof, at the election of the corpora¬ 
tion, the fair value thereof in cash as 
determined by the board as of the time of 
such expiration or completion, ...." 

No basis exists pursuant to Business Corporation 

Law Section 623 for awarding interest to shareholders 

upon the loss of their dissenters' rights, and the 
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Memorandum Decision of Chimera. J. in State Court Pr oceedin 
on Petitioners' Motion after Defendant's 
Abandonment of Merger 

petitioners have failed to establish an equitable cause 
of action for such an award. In spite of petitioners' 
conclusory allegations of bad faith on the part of the 
respondent, proof is insufficient to establish that 
this is the case. Accordingly, petitioners' claim for 
an award of interest in the specified amount is denied. 

The court may in its discretion award counsel 
fees to the petitioners (Business Corporation Law Sec¬ 
tion 623 (h)(7).) Since the corporate action opposed by 
the petitioners made this proceeding necessary and since 
the petitioners are now foreclosed from the relief which 
they originally sought by virtue of the respondent's 
unilateral decision to abandon that action, and con¬ 
sidering all of the circumstances surrounding this pro¬ 
ceeding, the court concludes that the petitioners are 
entitled to recover reasonable counsel fees. The issue 
of the reasonable attorneys' fees incurred by the 
petitioners is referred to Hon. Frank J. McNabb, a 
Special Referee of this court to hear and report thereon 
together with recommendations. Pending the report of 
the referee, that portion of the motion seeking at¬ 
torneys' fees is held in abeyance. Counsel are directed 





M. 
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Memorandum Decision of Chimera, J. In State Court Proceeding 
on Petitioners' Motion after Defendant's 
Abandonment* of Merger 

to serve a copy of this order within five days from 
publication on the Office of the Referees, Room 308M. 
Dated: March 28, 1973 


THOMAS C. CHIMERA 

J. S • C. 


FILED 

APR 2 1973 
NEW YORK 

CO. CLERK'S OFFICE 
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APPELLATE DIVISION ORDER AFFIR11ING ORDER OF 
MURTAGH, J. IN STATE COURT PROCEEDING 

At a term of the Appellate Division of the 
Supreme Court held in and for the First 
Judicial Department in the County of New 
York, on September 20, 1973. 

Present: 

Hon. HAROLD A. STEVENS, Presiding Jus tic.., 
ARTHUR MARKE\;iCH, 

‘EMILIO NUNEZ, 

FRANCIS T. MURPHY, JR., 

GEORGE TILZER, Justices. 

(SAME TITLE) 7269N 

An appeal having been taken to this Court by 
the petitioners-appellants from an order of the Supreme 
Court, New York County (Murtagh, J.), entered on 
January 8, 1973, denying, without prejudice, petitioners 
application to determine the value of the common shares 
in respondent o^^ned by each of the petitioners, and 
said appeal having been argued by Mr. S.M. Sprafkin 
of counsel for the appellants, and by Mr. Geoffrey M. 
Kalmus of counsel for the respondent; and due deliber¬ 
ation having been had thereon. 

It is unanimously ordered that the order so 
appealed from be and the same is hereby affirmed. 
Respondent shall recover of appellants $40 costs and 
disbursements of this appeal. 


ENTER : 

HYMAN W. GAMSO, Clerk. 
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APPELLATE DIVISION ORDER MODIFYING ORDER OF 
CHIMERA, J. IN STATE COURT PROCEEDING 

At a term of the Appellate Division of 
the Supreme Court held in and for the 
First Judicial Department in the County 
of New York, on September 20, 1973. 

Present: 

Hon. HAROLD A. STEVENS, Presiding Justice, 
ARTHUR MARKEWICH, 

EMILIO NUNEZ, 

FRANCIS T. MURPHY, JR., 

GEORGE TILZER, Justices. 

(SAME TITLE) 7270 N 

Cross-appeals having been taken to this Court 
by the respondent-appellant-respondent and by the 
petitioners-respondents-appellants from so much of an 
order of the Supreme Court, New York County (Chimera, 
J.), entered on April 2, 1973, as set forth in the 
notice of appeal and notice of cross-appeal, and said 
appeal having been argued by Mr. Geoffrey M. Kalmus, 
of counsel for the respondent-appellant-respondent, and 
by Mr. S.M. Sprafkin, of counsel for the petitioners- 
respondents-appellants; and due deliberation having 
been had thereon, and upon the memorandum decision of 
this Court filed herein. 

It is unanimously ordered that the order so 
appealed from be and the same is hereby modified, on 
the law and the facts, to strike .nerefrom the pro- 
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Appellate ntvlsion Order Modij:ytn;> Order of 
Chimera, J. in State Court Proceeding 

vision for counsel fee and to vacate the reference to 
fix the amount thereof, and otherwise affirmed, without 
costs and without disbursements. 

ENTER : 

HYMAN W. GAMSO 
Clerk. 


FILED SEP 20 1973 
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OPINION OF APPELLATE DIVISION DISPOSING OF APPEALS 
FROM ORDERS IN STATE COURT PROCEEDING 

Stevens, P.J., Markewich, Nunez, Murphy, Tilzer, JJ. 

(SAME TITLE) 

7269N 

Order, Supreme Court, New York County (Murtagh, 
J.), entered January 8, 1973, unanimously affirmed. 
Respondent shall recover of appellants $40 costs and 
disbursements of this appeal. 

Order filed. 

7270N 

Order, Supreme Court, New York County (Chimera, 
J.), entered April 2, 1973, unanimously modified, on • 
the law and the facts, to strike therefrom the provision 
for counsel fee and to vacate the reference to fix the 
amount thereof, and otherwise affirmed, without costs 
and without disbursements. 

Petitioners-appellants, holders of approximately 
five percent of the stock of the corporate respondent- 
respondent, and objectants to a proposed merger pro¬ 
posal, instituted a valuation proceeding (section 623, 
Business Corporation Law). Special Term found that the 
merger, not yet consummated, might well be abandoned, 
and that respondent was not proceeding untimely, and, 
concluding that the proceeding was premature, denied 
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Opinion of Appellate Division Disposing of Appeals 
from Orders In State Court ProccedlnR 

the application without prejudice to renewal either 
upon the merger's consmnmation or the passage of an 
unreasonable period of time without either consummation 
or abandonment. The first appeal is from that order; 
it is affirmed. 

Less than two months after the filing of that 
order, the merger plan having been formally abandoned 
in the interim, petitioners moved for fixation of 
interest on the value of their stock for the period 
running from authorization of the merger to its aban¬ 
donment. Special Term denied that branch of the appli¬ 
cation, finding no authorization therefor, in the 
circumstances disclosed, in the statute (see section 
623[e].) It was specifically found--and we agree-- 
that respondent's claimed bad faith had not been proven. 
At the same time, however, the court granted an ac¬ 
companying request for counsel fee, citing as authority 
section 623(h)(7), and referring the issue of amount 
thereof to court's special referee. Respondent appealed 
from the award of counsel fee; petitioners, from denial 
of interest. We reverse as to the first and affirm as 
to the second. The statutory scheme for regulation of 
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Opinion of Appellat e Division PtsposlnR of Appeals 
— from Orders in State Court Proceeding 

corporate mergers and particularly the comprehensive 
provisions thereof for protection of dissenting stock¬ 
holders do not, in the circumstances found here, make 
any provision in either cited subdivision of the section 
or anywhere else for either the relief granted or with¬ 
held by Special Term. The application should have been 

denied in toto. 


Order filed. 
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NOTICE OF APPEAL TO NEW YORK STATE COURT OF APPEALS 

(Same Caption) 

PLEASE TAKE NOTICE that Petitioners hereby 
appeal to the Court of Appeals from the final order 
of the Appellate Division of the Supreme Court, First 
Department, dated September 20, 1973 and filed in the 
Office of the Clerk of said Appellate Division on 
September 20, 1973, which order substantially modified, 
on the law and facts, the order of the Supreme Court, 
New York County , entered April 2, 1973, by denying to 
Petitioners all relief requested; and upon said appeal. 
Petitioners will bring up for review the order of said 
Appellate Division, entered in the office of its Clerk 
on September 20, 1973, which order affirmed an inter¬ 
mediate order of the Supreme Court, New York County, 
entered in the Office of the Clerk thereof on January 8 
1973; and this appeal is taken from the whole and each 
and every part of the aforesaid orders. 

PLEASE TAKE FURTHER NOTICE that upon this 
appeal Petitioners will assert that the statute. 

Section 623 of the Business Corporation Law, as con¬ 
strued by the Appellate Division, is unconstitutional. 
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Notice of Appeal to New York State Court of Appeals 


Dated: New York, N.Y. 

October 18, 1973 


SAMUEL M. SPRAFKIN 
Attorney for Petitioners 
230 Park Avenue 
New York, N.Y. 10017 
(212) 689-2580 


To: 

NICKERSON, KRAMER, LOWENSTEIN, 
NESSEN 6e KAMIN, ESQS. 
Attorneys for Respondent 
919 Third Avenue 
New York, N.Y. 10022 
(212) 688-1100 

ATTORNEY GENERAL OF THE STATE 
OF NEW YORK 
State Capitol 
Albany, N.Y. 12224 


CLERK OF THE COURT 








150a 


DEFENDANT'S NOTICE OF MOTION IN NEW YORK 
COURT OF APPEALS TO DISMISS APPEAL 

(Same Caption) 


Please take notice that, upon record and briefs 
filed in this Court and in the Appellate Division, First 
Department, and the annexed affirmation of George L. Graff, 
dated January 15, 1974, the undersigned will move this 
Court at the Court of Appeals Hall, Albany, New York, on 
January 28, 1974, at 2:00 p.m. or as soon thereafter as 
counsel can be heard, for an order dismissing the appeal 
in this action on the grounds 

(a) that the order appealed from is 
not a final order within the meaning of the 
constitution, and 

(b) that the order brought up for 
review is not appealable as of right to 
this Court. 


Dated; New York, New York 
January 15, 1974 

Nickerson, Kramer, Lowenstein, 
Nessen, Kamin & Soli 
Attorneys for Respondent 
919 Third Avenue 
New York, New York 10022 
212/688-1100 


To; Samuel M. Sprafkin 

Attorney for Petitioners 

230 Park Avenue 

New York, New York 10017 
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DECISION OF THE NE\-/ YORK COURT OF APPEALS GRANTING DEFENDANT'S 
. MOTION AND DISMISSING APPEAL ON GROUND THAT ORDERS 
I ARE NOT APPEALABLE AS OF RIGHT 

! 



ca'iSicH ccuni cf afpcals feb 15 1974 


I Uo. No. 78 

In the Matter of 
the Application of Maurice 
Goldberg, individually tc., 

kOVB, Ac., 

Appellants, 

to determine their rights Ac. 
.Arrow Electronics, Inc., 

Respondent, 

under Section623 of the Busi'- 
ness Corporation Law. 


Motion to dismiss the appeal herein 
granted and the appeal dismissed, 
without costs, upon the ground that 
the order appealed from does not 
finally determine the proceeding 
within the meaning of the 
Constitution. 
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PLAINTIFFS' NOTICE OF MOTION IN THE APPELLATE DIVISION 
FOR RECONSIDERATION OR LEAVE TO APPEAL TO THE COURT OF APPEALS 

(Same Caption) 


SIRS: 

PLEASE TAKE NOTICE that upon the annexed 
affidavit of SAMUEL M. SPRAFKIN, sworn to February 22, 
1974, the Record, on Appeal herein, the proceedings in 
the Court of Appeals, and all other papers herein. 
Petitioners will move this Court, at a term thereof to 
be held at the Courthouse, 25th Street and Madison 
Avenue, in the Borough of Manhattan, City of New York, 

■ on March 4, 1974, for an order granting ' 

• 1. reconsideration by this Court of its decisions 
of September 20, 1973; and if reconsideration is denied 
OT^ if granted, and the decisions remain unchanged, then 

2. permission to appeal to the Court of Appeals 
from 

(i) the order of this Court in 7269N, and 
certifying that in this Court's opinion a 
question of law is involved that ought to be 
reviewed by the Court of Appeals; and 

(ii) the modification order of this Court 
in 7270N, and certifying the three questions 
set forth in the accompanying affidavit; and 

3. such other and further relief as may be just and 



proper. 
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Plaintiffs' Notice of Motion in the Appellate Division 
for Reconsideration or Leave to Appeal to the Court of Appeals 


PLEASE TAKE FURTHER NOTICE that answering papers 
must be served at least five days prior to the return 
day hereof. . 

Dated; February 22, 1974 

SAMUEL M. SPRAFKIN 
Attorney for Petitioners- 
Appellants 
230 Park Avenue 
New York, N.Y. 10017 
(212) 689-2580 

To; 

NICKERSON, KRAMER, LOWENSTEIN, •' v 

NESSEN, KAMIN & SOLL, ESQS. ' .. ; 

• Attorneys for Respondent-Respondent 
919 Third Avenue . ’ 

New York, N.Y. 10022 







15Aa 


AFFIDAVIT IN SUPPORT OF PLAINTIFFS' MOTION IN THE 
APPELLATE DIVISION FOR RECONSIDERATION OR LEAVE 
TO APPEAL TO THE COURT OF APPEALS 

(Same Caption) 

STATE OF NEW YORK ) , 

COUNTY OF NEW YORK)®®* • 

SAMUEL M. SPRAFKIN, being duly sworn, deposes 
and says; I am Petitioners' attorney. I submit this 
affidavit and the'accompanying papers in support of the 
annexed motion. 

1. This Court rendered its opinion and made its 
orders on September 20, 1973 (Exhibits 1, 2, 3). On 
October 18, 1973, Petitioners served and then filed 
their Notice of Appeal to the Court of Appeals (Exhibit 
4), from the modification order (Exhibit 2). In the 
Notice of Appeal, Petitioners also brought up for re¬ 
view the order (Exhibit 3), which affirmed the 
January 8, 1973 order (Murtagh, J.). 

2. After Petitioners had filed their Record on 
Appeal and briefs in the Court of Appeals, Respondent 
moved to dismiss the appeal, on the ground that the 
modification order (Exhibit 2) was a non-final order 
and that the final order in the proceeding was the orde 
(Exhibit 3) which had affirmed unanimously the prior 
order of Murtagh, J. 

3. On February 15, 1974, the Court of Appeals 
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A ffidavit In Support of Plaintiffs' Motion in the 
" “Appellate Division for Reconsideration or Leave 
to Appeal to the Court of appeals 

granted Respondent's motion and dismissed the appeal 
(Exhibit 5). 

A. Accord iVo^y* it is necessary to proceed in this 
Court for permission to appeal, pursuant to CPLR §5514(a). 

5, Briefly stated, the shareholders of the Respond¬ 
ent, other than Petitioners, had authorized Respondent 
to merge into a Delaware corporation, which was to be 
the survivor. Petitioners, as objecting shareholders, 
complied with the precise .procedural requirements of the 
appraisal statute (BCL §623). When Respondent failed to 
institute the judicial-appraisal proceeding under 
BCL §623 (h). Petitioners did so to determine their 
rights and to recover the value of their shares. There- 
QfteVf Responde-tit abandoned che merger. 

6. In its opinion (Exhibit 1), this Court stated 


that 'Tne statutory scheme for regulation of corporate 
mergers and particularly the comprehensive provisions 
thereof for protection of dissenting stockholders do 
not, in the circumstances found here, make any provision 
in either cited subdivision of the section or anywhere 
else for either the relief granted or withheld by 
Special Term." Petitioners were denied all relief. 




Petitioners were 
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Affidavit in Support of Plaintiffs' Motion in the 
Appellate Division for Reconsideration or Leave 
to Appeal to the Court of Appeals 

S- 

7. We respectfully subjr.it that the appraisal 
statute (BCL §623), as interpreted by this Court, is 
unconstitutional because: Upon abandonment of the 
merger during the'judicial appraisal proceeding, the 


statute deprives Petitioners of their right to receive 
■payment of the value of their shares. Further, upon 
reinstatement to shareholder status, Petitioners were 
not restored to the position they were in 8 months 
earlier, their shares having declined in value, and 
during the 6 months they had been deprived of their 
property. .All this was done without due process. ('See 

point I of the accompanying brief.) 

8. In the light of the foregoing, we respectfully 
request that this Court reconsider its interpretation 
of the statute. In that respect, we submit points II 

and III in the accompanying brief. 

9. However, should this Court refuse reconsidera¬ 
tion or upon reconsideration adhere to the decision as 
rendered, then we respectfully request permission co 
appeal from each of the two orders made on September 20 
1973. The appraisal statute is relatively new. It has 
not been interpreted by the Court of Appeals. The 







157a 


Affidavit in Support of Plaintiffs' Motion in the 
Appellate Division for Reconsidcration or Leave 
to Appeal to the Court of Appeals 

question of law involved is one which ought to be re¬ 
viewed by it. It is in the public interest to allow 
the appeals. Additionally, in the interest of substan¬ 
tial justice, such appeals should oe allowed. 

10. Since it appears that the order (Exhibit 3) 
which affirrued the order of Murtagh, J. is the final 
order, we respectfully request that this Court certj-xy 
that in its opinion a question of law is involved thaw 
ought to be reviewed by the Court of Appeals. 

11. Because the Court of Appeals, in its decision 
of February 15, 1974 (Exhibit 5), held that the order 
of modification (Exhibit 2) was non-final, we submit 
that this Court certify the following questions: 

(i) Having complied with the requirements of 

Business Corporation Law §623, including commencement 

of the judicial appraisal proceeding upon failure of 

Respondent corporation to do so, are Petitioners, as 

dissenting shareholders, entitled as a matter of righw 

to go forward with the proceeding and have the value of 
* 

their shares fixed with interest, expenses', costs and 

< t 

disbursements; and is this so, even if Respondent 
corporation abandons the merger during the pendency of 
the judicial proceeding? 
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Affidavit in Support of Plaintiffs' Motion in the 
Annellate Division for Roc onsidGration or Leave 
to AppcaT to the Court of Appeals 

(ii) Was the Supreme Court precluded from award¬ 
ing Petitioners, as dissenting shareholders, therr 

» 

damages, interest, counsel fees, costs and disbursemenws 
when Respondent corporation abandoned the corporate 
merger after the judicial appraisal proceeding had been 

instituted by the Petitioners? 

(iii) As interpreted by the Appellate Division, is 
Business Corporation Law §623 unconstitutional since, 
upon abandonment of a corporate merger during the 
judicial appraisal proceeding, it deprives disser.uing 
shareholders of their right to receive payment of the 
value of their shares, and upon reinstatement to share¬ 


holder status, the dissenting shareholders were not 
restored to the position in which they had been because 
/ their shares had declined in value in the inuerim c*nd, 
during that period of time, they were deprived of their 
property? 



Sworn to February 22, 1974. 
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AFFIDAVIT SUBMITTED BY DEFENDANT IN i/PPOSITION TO PTJMNTIFFS' 
MOTION IN THE APPELLATE DIVISION FOR RECONSIDEPvATION 

OR LEAVE TO APPEAL 

(Same Caption) 

STATE OF NEW YORK ) 

: ss.: 

COUNTY OF NEW YORK ) 

Geoffrey M. Kalmus, being duly sworn, dep&-.es and 

says: 

1. I am a member of the firm of Nickerson, Kramer, 
Lowenstein, Nessen, Kamin & Soil, attorneys for the respondent. 
Arrow Electronics, Inc. (’'A.rrow”). I make this affidavit 

in opposition to the motion of the petitioners-appellants, 
Maurice Goldberg, members of his family, and trusts of 
which they are the beneficiaries, for reconsideration by 
the Court of its decision and orders entered September 20, 

1973 or, in the alternative, for leave to appeal to the 
Court of Appeals from these determinations. 

2. Much of the appellants' brief in support,of their 
present motion simply reiterates the arguments advanced by 
them and rejected by the Court upon the original appeal. 

Rather than repeating the presentation that we earlier 
made in response to these arguments, I annex as exhibits 
copies of our brief and reply brief upon the appeal. 
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A ffidavit Submitted by D cfondant In Opposition to Plaintiffs' 
Motion in the Appellate Division for Reconsideration 

or Leave, to Appeal 

The motion for 
reconsideration 

3. Appellants' request for reargument of the Court's 
decision and orders of last September may be quickly dis¬ 
posed of. Put simply, the motion is untimely. Section 
600.14(a) of the rules of this Court provides that "mo¬ 
tions for reargument shall be made within 30 days after 
the appeal has been decided ... ." These appeals v;ere 
decided more than six months ago, and appellants have 

not suggested any reason why the Court should depart from 
its rule and reconsider its earlier determination so long 
out of time. 

The motion for 
leave to appeal 

4. In the balance of this affidavit I will respond 

to the arguments that appellants advance in support of 
their request for leave to appeal; at the same time, I 
will confine myself to those matters newly raised by 
nppeallants and, hence, not dealt with in our briefs on 
the original appeal. > ^ 

5. As we read the brief submitted in support of 
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or Leave to Appeal 

the Goldbergs' motion, they urge two nev/ grounds for con¬ 
sideration of the case by the Court of Appeals; 

(i) First, they say that, as construed by 
the Court, Business Corporation Law §623 deprives 
them of due process of law and is, therefore, un¬ 
constitutional . 

(ii) Second, they argue that, once- appraisal 
proceedings have been begun by the filing of a 
petition in the Supreme Court, dissenting share¬ 
holders are entitled to appraisal and payment for 
their shares, regardless of whether the corporate 
action from which tye have dissented is ever con¬ 
summated. 

Neither of these contentions is meritorious or warrants 
further review by the Court of Appeals. 

Ca) Appellants' claim 
of unconsticution- 
ality is frivolous 

6. According to appellants, BCL §623 is unconsti¬ 
tutional, as interpreted by the Court, because, upon aban¬ 
donment by Arrow of the corporate action from which 
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or Leave to Appeal 

appellants elected to dissent, the statute neither af¬ 
forded them the right to be paid for their shares nor 
restored them to precisely the position they occupied 

X 

prior to their dissent. There are several simple answers 
to these contentions. 

7. First, the terms of BCL §623 protect a dis¬ 
senting shareholder against any significant deprivation 
of his rights during the period from his dissent to 
consummation or abandonment of the proposed corporate ac¬ 
tion. In the event of abandonment, §623 (e) provides that 

,the dissenter "shall be reinstated to all his rights as 

« 

a shareholder as of the filing of his notice of election 
[to dissent], including any intervening preemptive rights 
and the right to payment of any intervening dividend or 
other distribution ... ." The same subsection affords 
a shareholder the further protection of the right unilaterally 
to.withdraw his dissent "at any time before an offer is made 
by the corporation ... to pay for his shares," and, even 

f 

thereafter, authorizes withdrawal if the corporation 
consents.* Moreover, contrary to appellants' assertions, 
a dissenting shareholder is not prohibited - by reason of 
his dissent - from selling his shares prior to the con- 
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Motion in the Appellate Division for Reconsideration 

or Leave to Appeal 

sununation or abandonment of the proposed corporate action. 

Section 623(f) specifically recognizes the right of 

t 

dissenting shareholders to transfer their stock to others; 
the only qualification upon this right is the obviously 
necessary one that a purchaser takes subject to the bene¬ 
fits and burdens consequent upon the dissent itself. In 
sum, the statute is drawn with circumspection and, in 
fact, imposes no significant deprivation upon a dissenter's 
property rights. 

8. Second, a dissenting shareholder cannot justi¬ 
fiably complain of a deprivation of rights by reason 
of his dissent, for the election to seek an appraisal is 
entirely his. At common law there were no dissenter's 
rights; such a privilege is wholly statutory (see our 
brief on appeal p. 9). In granting shareholders the 
right to dissent the Legislature was surely entitled to 
impose reasonable qualifications upon the right. One 
such qualification in §623 is vhat with respect to aban¬ 
donment of proposed corporate action in the event that . 


It is, perhaps, worth noting that, despite appellants' 
present protestations, they at no time sought to withdraw 
their dissent, with or without Arrow's consent. 
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or Leave to Appeal 

so many shareholders dissent as to make consummation of 
the transaction impracticable. Any shareholder choosing 
to dissent does so with the knowledge that the corpora¬ 
tion may avail itself of the right to abandon its pro¬ 
posed action and that, in such event, he will not be 
entitled to payment for his shares. 

9. Third, looking beyond the statutory scheme to 
the facts of our case, the claim of a deprivation of 
rights amounting to a denial of due process rings 
particularly hollow. As we pointed out upon the orig- 
inal appeal (see our brief at pp. 16-17), the Goldbergs, 
realistically speaking, suffered no harm through the alleged 
"freeze" upon their shares. Had they not dissented, they 
could not have sold their Arrow stock in the open market 
for the $12 per share they claimed was fair, for the price 
of the stock never approached that height. Indeed, they 
could not have sold their shares at the $9 price that 
Arrow conditionally offered them, for the tliin trading 
market in Arrow stock would have prevented them from dis¬ 
posing of any large number of shares (they owned about 
75,000), even over several months, without severely 
depressing the market. And, as we 'remarked upon the 
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original appeal# it taxes credulity to suppose that the 
appellants# who say they regarded Arrow's $9 per share 
offer as grossly inadequate# would# nonetheless# have 
sold out on the open market as much lower prices# if ’ ' 
only their stock had been freely tradeable. Thus# what¬ 
ever might be said in favor of a dissenting shareholder 
in some other circumstances# it is plain that these 
appellants have suffered no genuine deprivation of rights. 

10. Finally# none of the cases upon which appellants 
rely in connection with their claim of unconstitutionality 
• remotely supports them. The cases appellants cite# all 
from the Sniadach v. Family Finance Corp .# 395 U.S. 337 
(1969)# line of decisions# hold only that one may not be 
deprived of his property through an attachment# garnish¬ 
ment or other levy without prior notice and opportunity 
to be heard. Here# appellants not only had prior notice 
and a full hearing# but themselves elected to dissent and 
initiated the proceeding which they nov/ claim led to 
a deprivation of their rights. 

(b) Appellants mis- 
construe §623 


11. Appellants argue that "although there is an 
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or Leave to Appeal 

abandonment of the merger during the pendency of the 
judicial proceeding, the proceeding must go forward to 
the making of the final order” for payment for the dis¬ 
senter's stock (appellants' brief upon this motion p. 28). 

In so contending they simply ignore those portions of 
S623 that negate their argument and leave unmentioned, as 

well, the decisions that dictate a contrary reading of 
the statute. 

12. Both §623 and its predecessor. Stock Corpora¬ 
tion Law §21, take account of the possibility of abandon¬ 
ment of proposed corporate action and provide, in sub¬ 
stance, that, in such event, a dissenting shareholder 
is not entitled to an appraise 1 and payment for his 
stock but only to restoration to his prior shareholder 
status. Thus, §623 (e) provides that "[i]f a notice of 
election is withdrawn, or the proposed cerporate action 
is abandoned or rescinded, or a court shall determine 
that the shareholder is not entitled to receive payment 
for his shares, or the shareholder shall otherwise lose 
his dissenter's rights, he shall not have the right to 
receive payment for his shares and he shall be reinstated 
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or Leave to /rppoal ' 

to all his rights as a shareholder ... ." Plainly, sub¬ 
section (h) of the statute, upon which appellants place 
so much emphasis, cannot be read in a vacuum; the tjuali— 
fications to a dissenter's right to an appraisal and 
payment for his shares just quoted must be read along 
with subsection (h). 

13. The mandatory use of the word "shall" in 
subsection (h ), which appellants emphasize, does not 
dictate a different result or compel a reading of that ' 
subsection without reference to the rest of the statute. 

In fact, §623 (h)(4) explicitly directs the court, in 
pasfsing upon an application for an appraisal, to 
"determine whether each dissenting shareholder ... is 
entitled to receive payment for his shares." Only 
"if the court finds that any dissenting shareholder is 
so entitled," is it to "proceed to fix the value of 
the shares." As is self-evident, in deciding whether a 


* 

'•Jhile appellants repeatedly quote the nrovision of 
subsection (h)(4) stating that "it [the court] shall 
proceed to fix the value of the shares," they ignore 
entirely the introductory oualifying phrase - "fi]f the 
court finds that any dissenting shareholder is so 
entitled ito payment] ... ." 
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the Appallato Division for _Roe on side ra t ion 

or Leave Appeal 

dissenter "is entitled to receive payment for his shares," 
the court jnust take account of any withdrawal of his 
demand for appraisal, abandonment of the proposed cor¬ 
porate action, or other disqualifying event. 

14. The authorities upon which we relied in our 
reply,brief on the original appeal explicitly recognized 
that an appraisal proceeding under §623 may not go for- 

I 

ward willy-nilly, regardless of an abandonment or poten¬ 
tial abandonment of proposed corporate action. Matter of 
Ha}^, 285 App. Div. 316 (4th Dep't 1955); Matter of 
McKinney , 306 N.Y. 207 (1954) (discussed at pp. 3-5 of our 
reply brief) . In both the Hake and McxCinney cases the 
courts ruled that appraisal proceedings, already in 
progress, should be held in abeyance pending a corporate 
decision either to consummate or abandon the transaction 
which led to the dissent. Moreover, in the M cKinney 
case. Justice Desmond explicitly recognized that "if the 
corporate action should finally be abandoned, subdivision 
6 of section 21 [the abandonment provision comparable to 
that in 3CL §623 (e)], would come into play" - i.e. , 
t»)> dissenter would have no right to an appraisal but 
would be testored to his shareholder status. 306 N.Y. 


at 214. 
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Motion in th e Appellate Division for Reconsideration 

or Leave to Appeal " 

15. Though both the Hake and McKinney cases were 
decided under Stock Corporation Law §21 rather than BCL 
§623, the two statutes are the same in substance and deal 
in like fashion with the abandonment problem/ Thus, the 
Court of Appeals has, years ago, rejected the reading of 
§623 that appellants now advance. 


It is respectfully submitted that appellants' motion 


should be denied in its entirety. 


Sworn to before 
me this 27th nay 
of February, 1974 



!) 




* 


BFATRiCE HARMAN 
Notary Public, Snic of New York 
I , No. 31-AV/r‘'tt>0 

\ ^ Ounliri»'tl I*! 

\ Cotttrnii'.ion EApttw March 30, is 













170a 


4 


PLAINTIFFS' MOTION IN THE NEW YORK COURT 
OF APPEALS FOR LEAVE TO APPEAL 

(Same Caption) 

SIRS: 


PLEASE TAKE NOTICE that upon the annexed affi¬ 
davit of SAMUEL M. SPRAFKIN, sworn to April 3, 1974, the 
record on appeal and appellant's brief previously filed 
herein, the decision of this Court dated February 15, 1974, 
the order of the Appellate Division, First Department, made 
and entered March 21, 1974, which denied the motion of 
Petitioners-Appellants for leave to appeal from the two 
orders of the Appellate Division, dated and entered 
September 20, 1973, the annexed brief and all the 
proceedings heretofore had herein, the undersigned will 
move this Court, at the Court of Appeals Hall, Eagle 
and Pine Streets, Albany, New York, on April 15, 1974, 
at 2:00 P.M. o'clock, for an order granting to the 
Petitioners-Appellants 

1. permission to appeal to this Court from 

(i) the order of the Appellate Division 
made and entered September 20, 1973, 
which unanimously affirmed the final 
order of the Supreme Court, New York 
County (Murtagh, J.)» denying Peti¬ 
tioners' application; and 

(li) the order of the Appellate Division 
made and entered September 20, 1973, 
which modified the order of the 
Supreme Court, New York County 
(Chimera, J.) and denied all relief 
to Petitioners, 
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Plaintiffs' Motion In the New York Court 
of Appeals for Leave to Appeal 

on the ground that questions of law are presented which 

merit review by this Court; and 

2. such other and further relief as may be just and 

proper. 

Dated: April 3, 197A 

SAMUEL M. SPRAFKIN 
Attorney for Petltloners- 
Appellants 
230 Park Avenue 
New York, N.Y. 10017 


To: 

NICKERSON, KRAMER, LOWENSTEIN, NESSEN, 
KAMIN & SOLL, ESQS. 

Attorneys for Respondent-Respondent 
919 Third Avenue 
New York, N.Y. 10022 

HON. LOUIS J. LEFKOWITZ 
Attorney General 
New York City Office 
World Trade Center 
New York, N.Y. 100A8 
(constitutional question Involved) 

CLERK OF THE COURT 


1 
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AFFIDAVIT IN SUPPORT OF PLAINTIFFS' MOTION IN 
THE NEW YORK COURT OF APPEALS FOR LEAVE TO APPEAL 

(Same Caption) 

STATE OF NEW YORK ) . 

COUNTY OF NEW YORK) *' 

SAMUEL M. SPRAFKIN, being duly sworn, deposes 
and says: 

I am Petitioners' attorney. I submit this 
affidavit and the accompanying papers in support of the 
annexed motion, 

1. The shareholders of the Respondent, other than 
Petitioners, had authorized Respondent to merge into a 
Delaware corporation, which was to be the survivor. 
Petitioners, as objecting shareholders, complied with 
the precise procedural requirements of the appraisal 

statute (BCL §623). When Respondent failed to institute 
the judicial appraisal proceeding under BCL §623(h), 
Petltionerr did so to determine their rights and to 
recover the value of their shares 

2. Petitioners' application came on to be heard 
before the Supreme Court, New York County (Murtagh, J.) . 
Their application was denied without prejudice to renewal 
(Exhibit 1), Petitioners appealed. 

3. Respondent then abandoned the merger. Thereupon 
PetitionCi-s applied for damages, counsel fees, expenses, 
costs and disbursements. The Supreme Court (Chimera, J.) 
denied the requested relief, except counsel fees, and 
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New York Court of Appeals for Leave to Appeal 

referred the issvie of the amount to a special referee 
(Exhibit 2). Both sides appealed. 

4. The appeals from both orders were heard simul¬ 
taneously. O'! September 20, 1973 the Appellate Division 
made an order (Exhibit 3) which unanimously affirmed the 
order of Murtagh, J. It also made an order (Exhibit 4) 
which modified the order'of Chimera, J. by denying all 
relief to Petitioners. (Opinion - Exhibit 5) 

5. On October 18, 1973, Petitioners served and then 
filed a notice of appeal to this Court (Exhibit 6) from 
the modification order (Exhibit 4). In the notice of 
appeal. Petitioners also brought up for review the 
order (Exhibit 3) which affirmed the order of Murtagh, J. 
(Exhibit 1). 

6. Petitioners filed their record on appeal and 
appellants' briefs in this Court. Respondent then moved 
to dismiss the appeal on the ground that the modification 
order (Exhibit 4) was a non-final order and that the 
final order in the proceeding was the order (Exhibit 3) 
which had affirmed unanimously the prior order of 
Murtagh, J. 

7. On February 15, 1974, this Court granted Respond¬ 
ent's motion and dismissed the appeal ^/.xhibit 7), 
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New York Court of Ap^>eal3 for Leave to Appeal 

8. It thus became necessary to proceed in the 
Appellate Division for permission to appeal, pursuant 
to CPLR §5514(a). On February 22, 1974, Petitioners 
served their motion papers returnable on March 4, 1974. 
In that application Petitioners also requested the 
Appellate Division to reconsider its decisions of 
September 20, 1973. Reconsideration was requested on 
the basis of the opinion in BLYE v. GLOBE WERNICKE, 

33 N.Y.2d 15, 347 N.Y.S.2d 170. That opinion appeared 
in the New York Supplement advance sheets of September 
25, 1973, which we received early in October. It is 
the Appellate Division's construction of BCL §623, read 
in the light of the opinion in BLYE, that poses the 
constitutional issue. 

9. In its opinion rendered on the two orders made, 
the Appellate Division stated that "The statutory scheme 
for regulation of corporate mergers and particularly the 
comprehensive provisions thereof for protection of dis¬ 
senting stockholders do not, in the circumstances found 
here, make any provision in either cited subdivision of 
the section or anywhere else for either the relief 
granted or withheld by Special Term." (Exhibit 5) 
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New York Court of Appeals for Leave to A p''‘^al 

10. We urged the Appellate Division to reconsider 
because the appraisal statute (BCL §623) as Interpreted 
by it, is unconstitutional: BCL §910 conferred upon 
Petitioners the right to receive payment of the value 
of their shares when they did not assent to the plan 
of merger. This right was conditioned upon their 
compliance with BCL §623. The judicial appraisal 
proceeding was pending when Respondent abandoned the 
merger. The statute deprived Petitioners of their right 
to receive pa3rment of the value of their shares. Further, 
upon reinstatement to shareholder status. Petitioners 
were not restored to the position they were in eight 
months earlier. Their shares had declined in value. 
During the eight months they had been deprived of their 
property. All this was done without due process. 

11. On March 21, 1974, the Appellate Division made 
an order (Exhibit 8) which denied reconsideration of its 
decisions and denied permission to appeal to this Court. 

12. In the annexed brief, wo demonstrate that novel 
and important questions of law of general application 

■are presented. They merit review by this Court. The 
appraisal statute (BCL §623) was rewritten in its 
entirety upon the adoption of the Business Corporation 
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New York Court of Appeals for Leave to Appeal 

Law. This Court has not ruled on the Interpretation of 
the appraisal statute. We submit that the language of 
the appraisal statute does not support the interpreta¬ 
tion of the Appellate Division. However, if that 
interpretation is permitted to stand, then the statute 
automatically deprives dissenting shareholders of their 
rights by Respondent's unilateral act of abandoning the 
merger after the judicial proceeding had been instituted. 


WHEREFORE, it is respectfully requested that 
Petitioners-Appellants be granted leave to appeal to 


this Court from the two orders o^rjllje AppeU^^e__Divis^i^n. 




Sworn to before me this 
3rd day of April, 1974. 

. r,'^''C. C':"! el 




JittSL M. SPKv'iFKIN 


Notat/ 

r*. 

Q-r " • ■ ' 

t-r ■ ■ •• 


''-■••niy 
• i:'5 
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DECISION OF THE NEW YORK COURT OF APPEALS 
DENYING PLAINTIFFS' MOTION FOR 
LEAVE TO APPEAL 


DEP.ISI0S COll^T OF AfPEALS MAY 1 - 1S74 


>• Mo. No. 345 Motion for leave' to appeal denied 

In the Matter of ■ with ten dollars costs and necessarv 

Jhe Application of Maurice reproduction disbursements, 

oldberg, individually &c., 
ors. Ac., Appellant*, 

o determine their rights as 
Issentlng shareholders Ac., 
rrow Electronics, Inc., 

.• Respondent, 

nder Section 623 of the Busl- 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


- • • 74 C 1077 

MAURICE GOLDBERG, et al.. 

Plaintiffs, « 

-against- . Memorandiom of Decision 

and Order 

ARROW ELECTRONICS, INC., and 
STATE OF NEW YORK, 

■ Defendants. 

.November 13, 1974 


In this civil rights action, plaintiffs challenge 
the constitutionality of section 623 of the Business 
'Corporation Law of New York (McKinney's 1963) claiming that 
this statute deprived them of property without due process 
of law. 

The facts relevant to the disposition of this 
action can be briefly summarized. Defendant Arrow 

D- 

Electronics, Inc., is a New York corporati 9 n in which the 
plaintiffs are stockholders. In its regular proxy statement. 


•^^Although the State of New York voluntarily appeared in 
this action, the State's involvement in the events pre¬ 
ceding the filing of this action was quite minor. Con¬ 
sequently, all references herein to "defendant" refer 
to Arrow Electronics, Inc. only. 
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issued in April 1972, defendant notified its shareholders 
that it would propose a merger plan for corporate adoption 
at the next shareholders meeting. The stockholders were 
advised that the plan on which they were.' to vote would 
become effective only in the event that the proposed merger 
was actually completed. Plaintiffs opposed the merger and 
voted against adoption of- the plan, which was nonetheless 
approved. 

Pursuant to section 623 of the Business 
Corporation Law (BCL), plaintiffs filed a written notice 
of election to invoke their rights as dissenting share¬ 
holders. Under section 623(h)(4) of the BCL, shareholders 
^who properly file objection and notice of election become 
entitled to payment of the fair value of their shares, 
determined as of the day before approval of the action by 
the shareholders (here May 24, 1972). Since this date, 
the market value of the shares steadily declined. Perhaps 
as a result of this fact the parties were unable to reach 
an agreement as to the fair value of the shares, and 
plaintiffs initiated a proceeding in state court to fix 
the value of the shares. However, on January 31, 1973, 
defendant abandoned the merger proposal and refused to 
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pay plaintiffs for their shares, relying on section 623(e) 

of the BCL. This provision of the statute makes the right 

of dissenting shareholders to receive payment for their 

/2 

shares contingent upon completion of the merger. Plain¬ 


tiffs* state court action to fix the value and be paid for 

/3 . 

their shares was denied on the basis of section 623(e). 



Section 623(e) provides in pertinent part: 


If , . . the proposed corporate action is 
abandoned . , . (the shareholder) shall 
not have the right to receive payment for 
his share and he shall be reinstated to 
all his rights as a shareholder as of the 
filing of his notice of election .... 

Plaintiffs actually initiated two state court proceedings. 
In the first, commenced on October 12, 1972, plaintiffs 
sought to have the value of their shares fixed, and to 
require defendants to pay them this amount. This request 
was denied on the groxind that it was premature since 
plaintiffs had only a contingent right to payment until 
the merger was completed. Index No. 22,146/1972, Sup. 

Ct. (N.Y. Co. Spec. Term Pt. I) January 1, 1973. 


The second action, brought after defendant abandoned its 
merger plan, sought expenses, damages and counsel fees. 
Except for awarding counsel fees, this request was denied. 
Index No. 22,146/1972, Sup.Ct. (N.Y. Co. Spec. Term Pt. I) 
March 20, 1973. Plaintiffs appealed both rulings and the 
Appellate Division affirmed. 42 A.D. 2d 890 (1973). The 
Court of Appeals dismissed plaintiffs' further appeal. 

33 N.Y.2d 1004 (1974). 
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Plaintiffs now bring this action under the Civil 
Rights Act of 1871, 42 U.S.C. §1983, challenging the con¬ 
stitutionality of section 623 and of defendant's refusal 
to pay them pursuant to this section. Plaintiffs have moved 
for summary judgment pursuant to Rule 56 of the Federal Rules 
of Civil Procedure. Defendants have moved to dismiss the 
complaint under Rule 12(b)(6), on the ground that it fails 
to state a claim on which relief can be granted. For 
reasons set forth below, defendant's motion to dismiss is 
granted. 

Since the Civil Rights Cases . 109 U.S. 3, 3 S.Ct. 

18 (1883), it has been recognized that the fourteenth 
•amendment and section 1983 as well, apply only to actions 
of states, and not to actions which are private. To proceed 
with a section 1983 action therefore, it is first necessary 
to establish that the deprivation complained of was carried 


Defendant has also cross-moved for summary judgment. 
However, the determinations made by the Court re¬ 
garding plaintiffs' claim make it unnecessary to 
consider this motion. 

'The state action requirement of the fourteenth 
amendment has been interpreted to be equivalent 
to the "under the color of law" provision of section 
1983. Adickcs v. S.H. Kress & Co. . 398 U.S. 144, 152 
n. 7, 90 S.Ct. 1598 (1970); United States v. Price . 
383 U.S. 787, 794-95, n. 7, 85 S.Ct. 1152 (1966). 






T 
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out under color of state law, e.g. , Moose Lodge No. 107 v. 
Irvis , 407 U.S. 163, 92 S.Ct. 1965 (1972). To satisfy this 
roq ii-fr fjTTipnr a party must demonstra,te that the state or its 
agents participated in or in some fashion encouraged the 
allegedly unconstitutional action. Id. . Adickes v. S.H. 

Kress & Co. . 398 U.S. 144, 90 S.Ct. 1598 (1970). 

Plaintiffs assert that state action is present in 
this case because the state, through enactment of section 
623, directly enabled defendant to deprive the plaintiffs of 
a valuable property right. Specifically, plaintiffs maintain 
that shareholder status and the right to reimbursement are 
property interests protected by the due process clause of 
the fourteenth amendment and section 623(e) deprived them of 
these property rights without due process of law. 

From plaintiffs' complaint and accompanying motion 
papers it is evident that the sole basis presented for 
alleging state action is the fact that the state has 
legislated in this area. In the recent decision Shirley v. 
State National Bank of Connecticut , 493 F.2d 739 (2d Cir. 
1974) the Court of Appeals for the Second Circuit considered 
a very similar argument. In that case, appellant attacked 

the repossession of her car as unconstitutional. Although 
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the repossession was carried out by the appellee bank, 
appellant argued that there was state action because the 
repossession was authorized by statute, (Section 42-98(a) 
Conn, Gen. Rev, Stat.) The court found that passage of 
this statute was essentially neutral and did not sufficiently 
involve the state in the activites of the bank as to create 
a basis for finding state action. Id, at 744-45, 

Since the enactment of section 623 constitutes 
the sole basis for plaintiffs' claim of state action in 
this cas"- Shirley appears to mandate a finding of no state 
action. Plaintiffs strenuously assert, however, that the 
present case is different from Shirley , because unlike the 

statute involved in that case, section 623 significantly 

( , 

alters the common law rights of dissenting stockholders. 

Plaintiffs conclude from this fact that the state has not 
been neutral, but has instead affirmatively involved itself 
in the alleged deprivation. Therefore, they maintain, state 
action is present. 

Plaintiffs' conclusion is overly simple. The 
fact that the law under attack creates, rather than codifies 
common law rights is not determinative of the state action 

, Shirley v. State National Bank of Connecticut , supra . 


issue 
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at 746, (Kaufman, C.J., dissenting) and authorities cited 
therein. Rather, it is only by sifting facts and weighing 
circumstances that the involvement of the state can be 
attributed its proper significance. Burton v. Wilmington 
Parking Authority . 365 U.S. 715, 722, 81 S.Ct. 856 (1961). 
Accordingly, it is necessary to examine the statute and the 
effact that it has had oh plaintiffs. 

Prior to the enactment of the first appraisal 
statutes, from which section 623 is derived, a corporation 
had to obtain the unanimous consent of all shareholders to 
carry out a merger. When the appraisal statutes were passed, 
however, the unanimous consent requirement was abandoned. 

‘ In return, the statute provided dissenting shareholders a 
means of receiving compensation for their shares. To give 
corporations more flexibility, while at the same time pro¬ 
tecting the rights of dissenters, the statute provided that 
dissenting shareholders would cede their shareholder status 
with the filing of their notice of dissent, and would then 
become monetary claimants against the corporations, their 
right to payment being contingent only upon the completion 
of the merger. Anderson v. International Minerals and 
Chemical Corp., 295 N.Y. 343 (1946). 








185a 


Memorandum of Decision and Order of Mlshler^ C.J. 

It is apparent from this description that the 
change in common law rights affected by section 623 had no 
bearing on plaintiffs. Under common law, if the plaintiffs 
opposed the merger, the merger would be precluded, and 
plaintiffs would remain as regular shareholders. Here, 
plaintiffs also opposed the merger, and have also been 
returned to their status 'as shareholders. Thus, their 
position now is virtually the same as it would have been 
under the common law. It follows that there is no greater 
degree of state involvement in the activity plaintiffs 
complaint of here than existed in Shirley . Therefore, there 
is no state action and the motion to dismiss must be granted. 

Beyond the fact that the state action predicate is 
absent, the claim also fails on the meri s. Reduced to its 
essentials, plaintiffs' claim challenges the constitution- 
ality of the statutory scheme contained in section 623. It 
is quite clear that this section does not violate the due 
pj^ocess clause of the fourteenth amendment. While plain¬ 
tiffs would obviously prefer that the statute accord them 
a vested right of compensation for their shares, the failure 
of the statute to so provide does not even approach the 
degree of arbitrary or irrational activity which must be 
present in order to upset the statute. See, e. g. . 
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Dandridge v. Williams , 397 U.S. 471, 90 S.Ct. 1153 (1970). 
Instead, it is clear that section 623 is rationally relat ^ 
to a sound and legitimate state interest, Anderson v. 
International Minerals and Chemical Corp. , supra . 

Plaintiffs' motion for siimmary judgment is denied. 
Defendants' motion to dismiss is granted and it is 
SO ORDERED. 

The Clerk, of the Co\irt is directed to enter 
judgment in favor of defendants and against plaintiffs 
dismissing the complaint. 

U. S. D. J. 




V 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

I 

__ ___ • 


MAURICE GOLDBERG, et al. 


- against - 

ARROW ELECTRONICS, INC., 
STATE OF NEW YORK, 


n, 




and 


UlltAVL.. 
Defendants .PIl- 



JtJIXiMnNT 


74 C 1077 


X 


A memorandum of Decision and Order of the 
Honorable Jacob Mishler, United States District Judge, liaving 
been filed on November 13, 1974, the court having determined 
that state action is absent, and that section 623 of the 
Business Corporation Law of New York is constitutional, and 
denying the plaintiffs' motion for summary judgment and granting 
the defendants' motion to dismiss and directing the Clerk to 
enter judgment in favor of the defendants and against the 
plaintiffs, it is 


ORDERED and ADJUDGED that judgment is entered 

in favor of defendants. Arrow Electronics, Inc. and State of 

New York and against the plaintiffs that the complaint is dismissed^ 

Dated: Brooklyn, New York 

November / ^ ,1974 


Clerk 
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§ 623. Procedure to enforce shareholder’s right to receive pay* 
ment for shares.—(a) A shareholder intending to enforce his 
right under a section of this chapter to receive payment for his 
shares if the proposed corporate action referred to therein is taken 
shall file with the coi poration, before the meeting of shareholders 
at which tlie action is submitted to a vote, or at such meeting but 
before the vote, written objection to the action. The objection 
shall include a statement that he intends to demand payment for 
his shares if the action is taken. Such objection is not required 
from any shareholder to whom the corporation did not give no¬ 
tice of such meeting in accordance with this chapter or where the 
proposed action is authorized by written consent of shareholders 
without a meeting. • 

(b) Within ten days after the shareholders’ authorization date, 
which term as used in this section means the date on which the 
shareholders’ vote authorizing such action was taken, or the date 
on which such consent without a meeting was obtained from the 
requisite shareholders, the corporation shall give written 
notice of such authorization or consent by registered mail to each 
shareholder who filed written objection or from whom written 
objection was not required, excepting any who voted for or con¬ 
sented in writing to the proposed action. 

(c) Within twenty days after the giving of notice to him, any 
shareholder to whom the corporation was required to give such 
notice and who elects to dissent shall file with the corporation a 
written notice of such election, stating his name and residence 
address, the number and classes of shares as to which he dissents 
and a demand for payment of the fair value of his shares. Any 
shareholder who elects to dissent from a merger under section 90S 
(Merger of subsidiary corporation) or paragraph (c) of section 
907 (Merger or consolidation of domestic and foreign corpora¬ 
tions) shall file a written notice of such election to dissent within 
twenty days after the giving to him of a copy of the plan of 
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merger or an outline of the material features thereof under sec¬ 
tion 905. 

(d) A shareholder may not dissent as to less than all of the 
shares, as to which he has a right to dissent held by him of 
record, that he owns benehcially. A nominee or fiduciary may 
not dissent on behalf of any beneficial owner as to less than all 
of the shares .of such owner, as to which such nominee or 
fiduciary has a right to dissent, held of record by such nominee 
or fiduciary. 

(e) Upon filing a notice of election to dissent, the shareholder 
shall cease to have any of the rights of a shareholder except the 
right to be paid the fair value of his shares and any other rights 
under thU section. A notice of election may be withdrawn by the 
shareholder at any time before an offer is made by the corpora¬ 
tion, as provided in paragraph (g), to pay for his shares. After 
such offer, withdrawal of a notice of election shall require the 
written conseftt of the corporation. If a notice of election is with¬ 
drawn, or the proposed corporate action is abandoned or re¬ 
scinded, or a court shall determine that the shareholder is not 
entitled to receive payment for his shares, or the shareholder shall 
otherwise lose his dissenter’s rights, he shall not have the right 
to receive payment for his shares and he shall be reinstated to 
all his rights as a shareholder as of the filing of his notice of elec¬ 
tion, including any intervening preemptive rights and the right 
to payment of any intervening dividend or other distribution or, 
if any such rights have expired or any such dividend or distribu¬ 
tion other than in cash has been completed, in lieu thereof, at the 
election of the corporation, the fair value thereof in cash as de¬ 
termined by the board as of the time of such expiration or com 
pletion, but without prejudice otherwise to any corporate pro¬ 
ceedings that may have been taken in the interim. 

(f) At the time of filing the notice of election to dissent or 
within one month thereafter the shareholder shall submit the cer¬ 
tificates representing his shares to the corporation, or to its trans-. 
fer agent, which shall forthwith note conspicuously thereon that 
a notice of election has been filed and shall return the certificates 
to the shareholder or other person who submitted them on his 
behalf. Any shareholder who fails to submit his certificates for 
such notation as herein specified shall, at the option of the corpo- 
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ration exercised by written notice to him within forty-five days 
from the date of filing of such notice of election to dissent, lose 
his dissenter’s rights unless a court, for good cause shown, shall 
otherwise direct. Upon transfer of a certificate bearing such no¬ 
tation, each new certificate issued therefor shall bear a similar 
notation together with the name of the original dissenting holder 
of the shares and a transferee shall acquire no rights in the cor¬ 
poration except those which the original dissenting shareholder 
had after filing his notice of election. 

(g) Within seven days after the expiration of the period within 
which shareholders may file their notices of election to dissent, 
or within seven days after the proposed corporate action is con¬ 
summated, whichever is later (but in no case later than ninety 
days from the shareholders' authorization date), the corporation 
or, in the case of a merger or consolidation, the surviving or new 
corporation, shall make a written offer by registered mail to each 
shareholder who has filed such notice of election to pay for his 
shares at a specified price which the corporation considers to be 
r their fair value. 

If the corporate action has not been consummated upon the 
expiration of the ninety-day period after the shareholders’ author¬ 
ization date, the offer may be conditioned upon the consumma¬ 
tion of such action. Such offer shall be made at the same price 
per share to all dissenting shareholders of the same class, or if 
divided into series, of the same series and shall be accompanied 
by a balance sheet of the corporation whose shares the dissenting 
shareholder holds as of the latest available date, which shall not 
be earlier than twelve months before the making of such offer, 
and a profit and loss statement or statements for not less than a 
twelve-month period ended on the date of such balance sheet or, 
if the corporation was not in existence throughout such twelve¬ 
month period, for the portion thereof during which it was in 
existence. If within thirty days after the making of such offer, 
the corporation making the offer and any shareholder agree upon 
the price to be paid for his shares, payment therefor shall be 
made within sixty days after the making of such offer or the con¬ 
summation of the proposed corporate action, whichever is later, 
upon the surrender of the certificates representing such shares. 
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(h) The following procedure shall apply if the corporation fails 
to make such offer within such period of seven days, or if it makes 
the offer and any dissenting shareholder or shareholders fail to 
agree with it within the period of thirty days thereafter upon the 
price to be paid for their shares: 

(1) The corporation shall, within twenty days after the expira¬ 
tion of whichever is applicable of the tv.o periods last mentioned, 
institute a special proceeding in the supreme court in the judicial 
district in which the office of the corporation is located to deter¬ 
mine the rights of dissenting shareholders and to fix the fair value 
of their shares If, in the case of merger or consolidation, the 
surviving or new corporation is a foreign corporation without an 
office in this state, such proceeding snail be brought in the county 
where the office of the domestic corporation, whose shares are to 
be valued, was located. 

(2) If the corporation fails to institute such proceeding within 
such period of twenty days, any dissenting shareholder may in¬ 
stitute such proceeding for the same purpose not later than thirty 
days after the expiration of such twenty day period. If such pro¬ 
ceeding is not instituted within such thirty day period, all dis¬ 
senter’s rights shall be lost unloss the supreme court, for good 
cause shown, shall otherwise direct. 

(3) All dissenting shareholders, excepting those who, as pro¬ 
vided in paragraph (g), have agreed with the corporation upon 
the price to be paid for their shares, shall be made parties to such 
proceeding, which shall have the effect of an action quasi in rem 
against their shares. The corporation shall serve a copy of the 
petition in such proceeding upon each dissenting shareholder who 
is a resident of this state in the manner provided by law for the 
service of a summons, and upon each nonresident dissenting 
shareholder either by registered mail and publication, or in such 
other manner as is permitted by law. The jurisdiction of the court 
shall be plenary and exclusive. 

(4) The court shall determine whether each dissenting share¬ 
holder, as to whom the corporation requests the court to make 
such determination, is entitled to receive payment for his shares. 
If the corporation docs not request any such determination or if 
the court finds that any dissenting shareholder is so entitled, it 
shall proceeed to fix the value of the shares, which, for the pur- 
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poses of this section, shall be the fair value as of the ^lo^e of busi- 
ness on the day prior to the shareholders authorization date, ex¬ 
cluding any appreciation or depreciation directly or indirectly 
induced by such corporate action or its proposal. The 
if it so elects, appoint an appraiser to receive evidence and rccom- 
mlU a on th. ,ucs.ion of fair value Such appraise 

shall have the power, authority and duties specified in the order 
appointing him. or any amendment thereof. 

(5) The final order in the proceeding shall be entered against 
the corporation in favor of each dissenting shareholder who is a 
party to the proceeding and is entitled thereto for the value of his 

shares so determined. ... ♦ 

(6) The final order shall include an . 

su^rate as the court finds to be equitable, from the shareholders 

authorization date to the date of payment. If the . 

the refusal of any shareholder to accept the corporate offer o 
payment for his shares was arbitrary, vexatious or otherwise not 
in good faith, no interest shall be allowed to him. 

(7) The costs and expenses of such proceeding shall be deter¬ 

mined by the court and shall be assessed against the corporation, 
except that all or any part of such costs and expenses may be ap- 
portioned and assessed, as the court may determine. any 

or all of the dissenting shareholders who are 

ceeding if the court finds that their refusal to accept the corporate 
offer was arbitrary, vexatious or otherwise not in good fai^. 
Such expenses shall include reasonable compensation 
reasonable expenses of the appraiser, but shall exclude the fees 
and expenses of counsel for and experts employed by any party 
untss court, iu its discretion, awurds such fees and capcnsc. 
In exercising such discretion, the court shall consider any of the 
following: (A) that the fair value of the shares as 
materially exceeds the amount which the corporation odcicd io 
nay (B) that no oiler was made by the corporation, and (C) 
that'the corporation failed to institute the special proceeding 
within the period spcciiied therefor. 

(8) Within sixty days after final determination of the Proceed, 
tng. the corporation shall pay to each dissenting shareholder the 
amount found to be due him, upon surrender of the certificates 
representing his shares. 
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(0 Shares acquired by the corporation upon the payment of the 
agreed value tlicrcfor or of the amount due under the final order, 
as provided in this section, shall become treasury shares or be 
cancelled as provided in section 515 (Reacquired shares), except 
that, in the ease of a merger or consolidation, they may be held 
and disposed of as the plan of merger or consolidation may other¬ 
wise provide. 

(j) No payment shall be made to a dissenting shareholder 
under this section at a time when the corporation is insolvent or 
when such payment would make it insolvent. In such event, the 
dissenting shareholder shall, at his option: 

- (1) Withdraw his notice of election, which shall in such event 
be deemed withdrawn with the written consent of the corpora¬ 
tion ; or 

(2) Retain his status as a claimant against the corporation and, 
if it is liquidated, be subordinated to the rights of creditors of the 
corporation, but have rights superior to the non-dissenting share¬ 
holders, and if it is not liquidated, retain his right to be paid for 
his shares, which right the corporation shall be obliged to satisfy 
when the restrictions of this paragraph do not apply. 

(3) The dissenting shareholder shall exercise such option 
under subparagraph (1) or (2) by written notice filed with the 
corporation within thirty days after the corporation has given 
him written notice that payment for his shares cannot be made 
because of the restrictions of this paragraph. If the dissenting 
shareholder fails to exercise such option as provided, the corpo¬ 
ration shall exercise the option by written notice given to him 
within twenty days after the expiration of such period of thirty 
days. 

(k) The enforcement by a shareholder of his right to receive 
payment for his shares in the manner provided herein shall ex¬ 
clude the enforcement by such shareholder of any other right to 
which he might otherwise be entitled by virtue of share owner¬ 
ship, except as provided in paragraph (e), and except that this 
section shall not exclude the right of such shareholder to bring 
or maintain an appropriate action to obtain relief on the ground 
that such corporate action will be or is unlawful or fraudulent 
as to him. 
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(l) Except as otherwise expressly provided in this section, any 
notice to be given by a corporation to a shareholder under this 
section shall be given in the manner provided in section 605 
(Notice of meetings of shareholders). 

(m) This section shall not apply to foreign corporations except 
as provided in subparagraph (e) (2) of section 907 (Merger or 
consolidation of domestic and foreign corporations). (Amended 
by L. 1965, Ch. 803.) 
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§ 903. Authorization by shareholders 

* * * 

(b) Notwithstanding shareholder authorization and at any 
time prior to the filing of the certificate of merger or consol¬ 
idation, the plan of merger or consolidation may be^abandoned 
pursuant to a provision for such abandonment, if any, contained 
in the plan of merger or consolidation. 


§ 910. Right of shareholder to receive payment for shares 

upon merger, consolidation or sale, lease, exchange 
or other disposition of assets 

(a) A shareholder of a domestic corporation shall, sub¬ 
ject to and by complying with section 623 (Procedure to enforce 
shareholder's right to receive payment for shares), have the 
right to receive payment of the fair value of his shares and the 
other rights and benefits provided by such section, in the fol¬ 
lowing cases: 

(1) Any shareholder entitled to vote v>;ho does not assent 
to the taking of an action specified in subparagraphs (A) and 
(B). 


(A^ Any plan of merger or consolidation to which the 
corporation is a party; * * * 
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§ 21. Determination of value of stock of objecting stockholder 
In the event that the stockholders of a corporation have taken 
action pursuant to sections fourteen, twenty, thirty-sLx, eighty-five, 
eighty-six or ninety-one and if any stockholder has objected to such 
action and demanded payment for his stock as provided in section 
fourteen, section twenty, subdivision nine of section thirty-eight, 
subdivision seven of section eighty-live, section eighty-seven or sec¬ 
tion ninety-one, cither such stockholder or the corporation may 
apply upot{/!.ght days’ notice to the other, within sixty days after 
such demand, to the supreme court at any special term thereof held 
in the judici*nl district in which the office of such corporation is 
situated, for the appointment of three persons to appraise the value 
of such stock, and the court shall appoint three such aj^praisers and 
designate the time and place of their first meeting, with such direc¬ 
tions in regard to their proceedings as shall be deemed proper. The 
court ma)' at the time of appointing the appraisers or at any subse¬ 
quent time direct such stockholder to submit his stock certificate 
to the clerk of the court for notation thereon of the pendency of the 
appraisal proceedings, and if such stockholder fails to comply with 
such direction the court may on motion of the corporation dismiss 
the proceeding. The court may fill any vacancy in the board of ap¬ 
praisers occurring by refusal or neglect to serve or otherwise. The 
appraisers shall meet at the time and place designated, and after 
being duly sworn honestly and faithfully to discharge their duties, 
they or any two of them shall estimate and certify the value of such 
stock just prior to the taking of the action to which the objection 
is made and deliver one copy of their appraisal to such corporation, 
and another to such stockholder if demanded by him. Either the 
stockholder or the corporation may apply to the supreme court up¬ 
on five days’ notice for an order confirming or modifying or reject¬ 
ing the appraisal. If the court confirms or modifies such appraisal 
it shall award interest on the value of such stock, as determined by 
such appraisal and as confirmed or modified by the court, from the 
date of taking the action to w hich the objection was made, and shall 
direct the manner in which payment shall be made to such stock¬ 
holder. Before receiving payment such stockholder shall surren¬ 
der to the corporation his certificate of stock. When the corpora¬ 
tion shall have paid the amount of such appraisal, as directed by 
the court, such stockholder shall cease to have any interest in such 
stock and in the corporate property of such corporation and such 
stock may be held or disposed of by such corjioration. The fee.s 
and expenses of the appraisers shall be fixed b% th.e court and paid 
by the corporation. As amended L.1924, c. 441, § 6; L.1934, c. "W, 
§ 3; L.1936, c. 213, § 1; L.1930, c. 77S, § 4; L.1939, c. iS3, cit. April 
1, 1939. 


/ 
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CHAPTER 647 

» 

An Art to luiiriul the Ktnrk coriwmilon law, in rtlatlon to the deter¬ 
mination uf vulur of stock of olijL'Ctini; •lucklioldera. 

Became a law April II. llljO, willi the upe-oval of the Governor. 
Effective July 1. 1910. > 


The People of th' Sfatr of Xtw York, represented in Senate and As- 
sembly, do enact as follows; 


Section 1. Section twriity-oiu> of the stock corporution law, as last 
amended by ehapler eight liiinilrcil five of the laws of nineteen hundred 
forty-nine, is hereby aiuended to read as follows: 


§ 21. Determination of value of stock of objecting stockholder. 

1. In the event that the stockliolders of a coriwration have taken ac¬ 
tion pursuant to sections fotirtecii, tw ity, eiahty-five, ei7hty-£i.T or 
ninety-one or pur.suant to nrtirle four a i if any stockholder has ob¬ 
jected to such action and deuianded pfivn at for his stock as provided 
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OF NEW VORi: 



f’oi.-i.hf'U'cr or deliver prr .~nr.al!r to liir.'! r •.\Titt>'n oiTcr to i>.~.y 
\‘o‘rTiri.r Trcl~:~in~r. vucc li oc nictl by t ).0 oorpr-ratioii tn be l!;o 
Niiliit tl'orcoi; ni'.u r.u o;i«'r so 1o uoy su r h nh'coting rtocLholdor 

sIi.t’i Iv u.jtlo ciiThc sri!i\ o torir.s niul coiuiitiniis and ot tlio sr.nin 
T^oo per fh.-iro to'alT such oh.iootius lioUIorj t shores of the sanio class 
^ritoch. li r-..iiUHl. such o !iri- shall l)c dirocteJ to such stnckhoiacr at 
ITi^ atirirc.ss ns it iiDjicr.rs on t he stoci^)ook unless ho slinll have filed 
willi tiio socrotcry cm vho cov|>orutiou u v.'ritt cM roc;ucst that notices jn- 
ttndf'l lor ho iiiailod to some otli or address, in vhich caso it shall 
bo m;iIod to tho r.(hiro.'S rii^izniitcd in such n otice, t^ucii oHor shall he 
nccocipaniod by n hubnee shoot of the corporation ns of a date not 
more 'J.r.n six nionths prior to the timkina: ot~ such oiicr and a profit and 
loss stnument ior tho twelve n onihs’ period ended on the- dote oi such 
hrdnntc sh.ect; vrovidod, th at it' it is impracticr.hic to I'umish a bulance 
sheet as of c date witiun such six months’ period, a br.lnnce sheet as of 
such cr.rlicr dnio os shnil be pructic ohlc, but not forlier than tho end 
ot the corporation's prccodin? liscal year, snail be luvt.i.-hcd. in which 
event the pront rr.d loss ^totclllc:l: sbail be I'or the twelve months' 
IK-rio d ended on tne date oi such br.lntice sheet. 

2. The corporation ii;n y apply to the purchase of stock pursuant to 
on ofier luado as piovided in si ihciivis i oii one hercot, such oi its assets 
as ore lav.iuHy at^iTabio lor the pur chaso of shares of its stock, and 
on cmoniit ot its ca pital n ot cxc eedir.g tho cnpitnl represented by tne 
shares so purchased; pro vided, that the effect of any such purchase 
and application t>l ea tdtrd thereto sh.all not ht* to reduce the actual value 
of the assets of the corporation to an .n mouiit less th.nn the total amount 
of its debts a:td I bbiTities, plus the amount of its capital reduced by 
tho amount of catiital so ap nliod, Tho use of capilal to such extent lor 
such ),urposc thali not be deemed t o be the drclaratior. or p a ynicnt of 
a dividend or a disTribiitioii of assets within the nuactr.tt of section 
lilty-ci?ht of the stock cor poration law, or constitute a violatio:i of sec¬ 
tion six hundred sixty-four of the tKii el lav.'. The share of stock so 
p^hascU DmyT<~lie:d or di s po.-..d oi by the eoiporatioti, provided^ 
that tl ie eorpurati en, h y rcso luti c.n of its board of dircctois, .nay retire 
any abates so tiurchased, and shall rciiie nn v thereoi pitrcha.sod throutrh 
the ai'.plicaliou of capital, hv iiliivj u ceiliiieaie entitled ‘'Certuicatc of 
lediii tica ol e;'j,;'.al ci (name of cotpuiatioii) purs u ant to section twen ¬ 
ty-one of the stock oori>oration law'k_,‘- urh eertilicate shal! contain th e 

sf^enuiits presTiPi^irin .-eeli oii t hirty- six lor ccrtiiieates under sulidj; 
TT.imrtv.-o al7d~ur)7!i\i.-;o’^i'i^r ^ axiio n tl:iny-li-.e lo e lect a red.ic: 
tion~f)f eap'.lal a* ■I'ur,- rliniinalioii ut pie vioiu iv ami :nri r e.i siiar e>,j^ 
the tvd^^.urnTTf capiTa 1 stock in »oi’:;^rn^y_U^elev.-iih . ,Sucii ccriilic^ 
’shalMie”.-uh-^l» li : i d aepiiov. ied .-e d hy ihe piCMiieiit or a viee-pi<--i_: 
cTtnl and the tecitta ry or aa as.- .l.-liuit see ivtary v.ho .sha ll make and 
annex an ahidirvi77hal 1 hey have leen aulho iis.ed tn execute an dj^ 
^h ceTiTfi^le by .ri ~soluli oi i of th e l>o,ard of dire c tors, adopted at J» 
dirretorh’li7<~cTrnV~di il.v culled and held on a date siKci iied in such 
dliWt I'Leie shall he annexed t o such ceitil haitu nii allidavi t of 
preiTiTlcnl or iT vme-[ir« Md eut mi d als o nn iiHiiinvit of the trea surer ^ 
a' majorit y of tllT iliTcMors statiiii; that tho actual value of the as;^ 
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of the corp<jration is not less than the total amount of the dobts and 


Labilities ot the cor|>oration plus the pioimsed niiiount of its capital. 


Such ccrlilicalr shall bo filed as pr ovi<icd in seotioM thir t y^cierht in re- 
spect of cortilicatPS under section thirty-six. Ui>on the iilni; of such 


eertifiento the shares so jmichased shall he eliminated from the author- 


iaeJ capital stock or nuiiiher of shares of the corporation, and the eapi- 


tal of the cov)H>ration shall be reduced by an amount equal to the 


amount of capital represented by the shares so retired. The caiutal of 


tho coi^joratiou repre.-ented by any shares of stock ;iiirchased or other¬ 


wise ncriuired by it pursuant to any provision of this section shall be 


dclemiined as pronded in parairrai'h two of section twonty-ciitht. 


3. If the corjioration shall fail to make an offer within the time spec¬ 


ified in subdivision one hereof, or if tho objecting stockholder .shall fail 


to accept an olfer froiii the conx)ratiou within twenty days after the 


mailing or deUvery thereof, either such stockholder or the corporation 


may jwtition the supreme court, t any special tenn thereof held in the 


judicial district in which the princ at otlice of the coii>oration is situat¬ 


ed, to dctciTuine the value of such stock. Such petition shall he made 
on five davs’ notice and shall be made returnable in such court on tho 


fiftieth dav after the last day on which the demand of the objecting 


stockholder for pajTnent might have been made, or, if the rules or prae- 


tice of such court do not permit such petition to be made retumanle on 


such tiftictli dav, then it shall be made returnable on tho first suooecd- 


ing day permitted by such rules or practice. If more than one such 


proceedin g shall have been instituted, the court, in its gircrction. nay, 
or on motion of the corporation shall, outer an order direcrlng the con- 


solidntion of all nroceedings and making such directions with respect 


to the conduct of the consolidated proceeding as it shall deem prorier. 


Two or more objecting stockholders may join or bo joined in any such 


roceeding. 

4. The court shall determine which of the obiecting stockholders 


have complied with the provisions of section fourteen. s<^c..ioii twenty. 


subdivision eleven of .section thirty-eight, sulidivisioii seven ot section 


ciglity-tivc, section eighty-seven or subdivision seven of 


one, whichever shall be apjilicable. and thereby bceoaio c 


the value of their stock determined. If the court shall I f.'; that 


of the objecting stockholders arc so untillei 


mine the value of their stock, or shall appoint an ajiirai.-f-r to ootor- 


miiio such value, and mav make such diri'ctions iti re .-aril to the pro¬ 


ceeding as it sii.iil deem proper. If the touri sluili (ieternhuc such vai 


Without ai>])uiuling an iippruiser, jiidgmetit shall h.' et te;, 1 agair.': the 


eecdiiig fo r the value of iiis sioi l. so dote riuiiu ■!. If . r i p;i.. ’.i~er ;.hail 
_b>i appoimed, he siiall be iluiy sworn honcstiy iiud laithii’.lly to ois- 


eliargo bis duties iimi thereupon shall proceoii to ueicrtuino the value of 


sui-li stoek. considering all relevant legal cvi'.lcuce v. hicli may be pro- 


uuceU, and shall cause a st enogra ph ic trniiscTipt of th e te-timony to 
bo taken, i-or all tin* purjio^es ol this seciioii, such value siiall be de- 


ten iii iied us of the close of biisiiiCss on the day l.efoio t he ta ki ng of 
fhe HlocUlioMerH’ vote on ilie uetion to wliiali obieetioii was mad.-, <‘X- 


etion t'lnety- 



1 






































200a 


Stock Corporation Law 
Amendment of 1950 

' T.^W'S CV' KLW YORK li50 . 

-M- ii I ' i ■-'..I''.;! « ;• ('!i'pi>'"ia:ir. r. tll r. clly or iiHii i» M y coiim-- 

oi Ti;' ~oI.!r^i''■"w:•Fr~ o'^~Fi I'.cI-.r, 1 . 'iTiO ny rrisor may ic- 

CTi.i’- O' p( r: 0 ’i to otit-iol ji'.’jort- hiri iis o or »i slutll havo vho 

i^>\>vr!r .vil!’, to .'ill f.roorfdiiiirs hoinro him f-s aro conicrrcrt 

ut^oti r. jiPi 'OTi r.utl.oi'i/pu ^ly low to lictir. t iy or dc t oi’iuino a matter in 
to wl\icb ppooi’ Tory be ttikcn. Tiie approiscr^P report shall 
Ftrlo l.t-i tcrplnsioii us to the vaino of tbe st ock and bis reasotis there- 
Tor. aiitf !’o siiTiirTilo such report, torctl ior v.-ith tho tr.onscript of to.sti- 
niotsy liirir.all o\i.Thits wliich~ili iill linvo been ofTrred, with the court 
triti.iii sixiT^ifays aTtpr his appoiiuinunt. or within such later period as 
tho rouit i;u’.y oiioct. .orfi sli.'d! serve o ne copy o£ the report b^' mail on 
eucl* party lo the proceoiiin;:. The court sli.ail conside r the reiKirt in the 
lia’i;t or nil the relevant Iceral evide nce and, on monou of ray party to 

-the pmceediii", shall enter an o rder conlirmin z , modiftin? or rejecting 
the sR'ne and, it conlirii'.ins; or niodii yrng, directing tho time within 
which itayinent .-Imli l>n made. It' lii e ai'P'raiser’s detomiination of value 
he cenlinaed or inoc!i:n;d by .sveh order , .judgaient shall bo entered tbero- 
on against the corporation and in lavor ol' each obioet'.iig stockliolder 
■partv to ti.e pr oceeding tor the value of his stock so determined. If 
the appr aisei's dc'.onuination of value bo rejected, the court in its cis- 
crelicii (a| may deiejTi'.inc the value oi' the stock of the ohjccting stock¬ 
holders in the light oi all tlie relevant hgal crddciice, in which event 
judgm ent shall be catered on such determination us in the case oi ,tadg- 
me'.'t en.iered iH) 0 !i an order conlini'ing an ap praiser’s detomiination oi 
value, or (b) may nauit the proceedi ng to the appraiser, making such 
oueclions with resp< ei to luithcr tiioccedings as may be deemed proper. 
Any judgm ent fur the value ol stock entered luiiier th s suhdirision 
shell include interest from the d.ato of the stockholderj vole on the 
action to which ohjec.ion was luatle; provided, that, it, taking into 
consideration the inice wii ieli the cori>oration ni.ay have oi’t'ered to pay 
for such stock, the linancial statements tuniished to the stockholder, 
end such other circumstan ces as the court may deem relevant, the court 
shell rmd that the action of the stockholde r in failing to .accept siie li 
o;n r was iirhitr.ir y and vex atio us or not in good faith, r.u iatc iest shall 
'uo allowed. 'Iho payment ot any suc h jiui gniciit shall not be deemed to 
bo tlie (leclaiHiiun or payn u'iu of a divid et' d or a distribution of assets 
williin the mertiiing oi section fitty-eight of tlie .s if i'.'it corp orati on law , 
nor ooTistitnte a viol ation of .section .six humlicd sixly-lour of the penal 
law. 

5. The costs and exTv'iiscs of the proceedin g sha l l he d ete rmined by 
ll.u < t and shall oe as.-'-seil a jaiiisl ilie eoi jioiation: provi'h 'i . that 
all or any pail oi si.iii costs aaP I’Npen-es may be appurliu iieil and 
Is.*' d as tee cotii! M'.iy ilr*"n tM'iilaid.* a Mi!!i-t any or .ill ol th e 
i-hi>" tii g 'inckbol'li r ) ariie.-. In I he pivn i ■ ding to w lio iii the eor;si- 
ration surll have n.ndi an oiler to pay lor the s tock if, takiii'g into 
coi.siileralloii ihe raho' oi the slock as <li .i i n. ii n <1 in t h e pioceedir.g. 
tiie financial slaleinenls I'.irnishcd t o siicli s i o< kholde rs , ainl siicli olhcr 
circiini-taiices as the coiiM ina y deem rc l i va ii t, l li e coiul. sliull liml 
that the .actioii of such slm-klmlilers in lailing to uceepl mirii oiler 
w.is iirbilraiy iinil vi'xaliuns or not in good luilti. .Such cxpcnsi’s 


io«n 


rhsnniis nr 
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flm!l iiirliiilo Tpn«nnnl)li ‘ romt'pnyntior to nrnT tlio ronsnimlilo rxTW'ii"*'* 
oT thi' ai praisi r Imt !-!i!tll f\ fliiil<- tli-* H'<*s iitnl cxih-iisqm oI coiiii^ol 
ni (I of fxiirrts rrtiiinnl l)y nny yiiri y; piovitloil, lluit '1 tin* vnlvio ot 
Vlip stork ns (Irlr miitirii in tin* iirtirriMtinir nint^rinlly rxrrnl 

xvhatrvrr niiioniil llir rni'i»oin ti»’i mny linvc nltrvril to iVV tlirrrtor, 
or it’ no oH'rr slinll !t;u'r tiin<lr« llio ronrt, in its <lis< yrlioiu luuy 

n'.vnnl to nny slorkliol<lrr imity to llir prorrisliiiu such sniii ns tlia 
court niny ilrirniiiiir to l x* irnsoiiiiltlc roni|ii'iisntioii to nny export 
or exports rotniiMsi t»y surti st orklioMov iti tlir pntrrr iit>ir it ttit* cO\trt 
simll tin«l ih o n tuiiiini; ot siirli rxi»cit or ox[>oi’ls to havi* lirrii lotison- 
nl)ly nocossni y. 

C. Any storkl iolilrr Hrmp Tul irig pnxTnotit for kis stork shall hnvo 
no rirlit to jrrrivr nny iliviiir!i<ls or itistri’iiiitiotis pny:il)lo to lioldois 
of surh stork of irror.l nrtrr tlir rioso ot Ijusiiirss o:i tin- . 1 ity next 
jurrwiitiz iho <lntr oi tlir sTork'iolficrs^ v ote in Invor ot tlir notion to 
wliirii surli nlijri'tion was nirntr, nml upon sur h vote si'ull roast' to 
h:'\p f.tiy otti'T li'.'hts oi' a stool,|ui!ilor oi llir corpi)vaii o!i with rr.<|ir ri 
TfT’surh stork, rvrrpi thr riglit to icrrivr t'ovnrnl lor llir vn|-'o tlir i ro i’ 
as ill this srrtioii pioviilnl; niiil no si'oli i niainl niay In* uitlulrr.tvn 
milrss thr roriiointion s hall ronsriit tlirrrio. It, limvrxrr. surh drif.nmi 
shall liavr lirrli vithilratvn \ii>on surh ronsnit, or it’ no yirtition tor 
thr pppoiiitiiirnt oi' an npprnisrr to di-’rri ninr thr vnlur of thr stork 
of surh~sP>rkhohlrr >hiill hnur hrrn inr-'r vtthiii thr tinir lirrrin tiro- 
vidrd. or it’ a roiirt of oo miirlrtit ,nin.-(iirtion shall ilctrrrainr that 
surh storklmhh-f i^ not rntitl-<l to thr ti ix-i liy this sortmn provided, 
or if thr union to thr tr.kir.ir of vhirli ohicction uas ll■■.ur shall Iw? 
ahniiitoTird or ir^ritir nl, tlir status ot ^iirh ftorklioldrr as a stork- 
holder in tlir rorpm atioii thereupon .shall tir rcstorrd, uilliout prejudice, 
hou'rvrr* to iinv rort»oriitr |irorrrdirt*js whi ch timy hu^‘l‘ been talcrn 
duritisr thr interiui: T>rovidr d. that muIi storLIiuldrr shall thereupo n 
hr rntitird to rri'rivo an.v divior tids, iti.strihunoiis oi otlirr rislits to 
^vhich ho would liiivr horn or would liavr tiecoinr entitled had he not 
drniniidrd pimiirnt tor Ins stork. 

r. The roiimriitiori shall not hr reiptirrd to make pa \~tnrnt tor 
thr stork o f any oh.irrtine sti wkholdrr ns in this -rriioa pnivinrd 
unless, siniiiliriieiiii>lV, the mlilirair or rn' liliralr.s irprrsri.iiiny sU''!i 
stork s hall ill- sniv.-inlrrrd to ii. duly inil ofs.'d in hliiii k ml in pior>rv 
form lor tninslrr, iireoni)>i. ird hy rvnti in r of p a yiiiriil u i nil ruiinsite 

stork t raiisi.-r taxes; atm ray .uidjinrnt riitei vd t uii-na’t to this 

^ruoii shall .so iiiuvidr. I'Ikii rei‘<i| <l oi siu-ti i rU T.iriil. the oliiretiia : 
Morkholder rh:M eravr In have .any int er,-- t in the rii! ;<oi.it 4 > n o: 
ss-eis hy rea.-nii i>i his own r-liip oi t he stuek rn pa m !oi~. at.d sa.l, 
^oW. limy hr III Id nr di'lmseil of hv lie' enrisiralin n; I'lexnied. tiaji 
pi.y mriit lor ihr .-loelc ot an nh |l^'^iln' .’ sin-i.tmlder >hali Imve In eii 
^niia^idrd ill roin'rinirnee of iieljon till, 'ii on a iiier',*r or eirisolida- 
1 L »u pursuant to se el ions eie|il, v-live. ee.diiy-»i\ nr ni|iety-oiie. the 
t-h.iieH tir o ther seeurilies of the rrsiiltiie- s or surviv ing sairiH U aimn 
.***‘* ^_U'hii’h the shares of the nh'reliiii; slnrhliolder wnid.l lia \e h e« n 

rojm^rted had no nlijeelion heeii made simll. unless * In .. fn ur nl 

t aei-.-ry Q,. inii.sn lidation shall nlherwis e pinvide, he deemed In I n.xi' 

k..Cr,iUklons hv strUHnMSts , lOSl 
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:v/ lyio 

t!i of coi'liTico^r r.nd 


’•;c r?;*T»cr.incx:, rnd innv tu» 


n(’ ::r:v }>; '*« i n t;vo oi stocl;hoi<J«M*s. 


‘ 11 'H roriKV.'aUou. oy ’’c o 


iny sh.-’.rp-s oi s’.O'-l; r,iv|ira;t hy it u^oii Mi'' yiyiiiriit ol a .iii'l^niii'iit 
■ or i*i.- v.-.:iio by imr-.: ii corl!!iL’:iti- n< promlo.l in 5 !ubai%isioii 


tvo hor.'o! tur tin- vrliirmcnl cl' sl.r.rcN pnrcbasi'il pursun^^ to^aii 


cucr; c::ccpt. ll:a* t.'io _ 

aii>i nt ti:i‘ tvi'a-rrcr or i\ ai.iiorit.y oi tlio tioarfi oi riircrtors. spocilicil 


in llio said yniidivifion two. rplativo to the c<"nnl valno ot tho u^-»Pts 


01* iho rorp'Jialion. I'-ot be r erpurod . LtKiii l!i c tiling ol sncli 

rnrtiiintn ■ I <• siirrrs <80 a-yiuinU eiiall I>p p lintinwlpd troin tli«» niitlioriy.cd 
oai.itai Ktoi-k or rt^nincr of piinivs o: Iho torporatioii. and tho capitiil 
Ol' the con)oration lie rotUicrJ l>y an amount cpual to tiio amount 


of capit.\l n-pi-p>oritod by the .-iiaro-! ■■^o retired. 

g] Wiihiri twotit y days .attor llio ,'asi day on which a demand for 
payraont iniclii liavo lii'in naado. r."cli stod iihoidfr dpnian'ii!'.- pavinoat. 
uiilcss tlio o:;or ol Uif corr^fation to ray tlionlor shall havp t).pn 


cfccnton. fliail ftibmit his stocl: c^rtifiP.itP or ^■■f^ti’lca;^•« to the for^wt- 
r.iliun for notation tiiorf'.'ti ol tlic* tact ol sntii dontatid: atid any 
sloci.iioldtfr wiio shall fail so to do tl.r.!l not ho rrtiti.d to the rcli.-t 


I y ttiij yrrtion rroviilt-d tinli-yj a ponrt ot coni’'i.tfr.t iunsdictinn, lor 
iTood find fit.ii'ticni rait'O fliown. otr.tTwi^o tliropi. Upon an> 


yt;l)«~nt* ot.t tvaiisfors of sitc'i stock on th'* boaiks o; tin* cornoiatinn 
prior to pa \aiu‘!'.t by t:i<* conioratioii ol tiir vnino thcroot. as hrifiii 
providod. tho new oortilirrir or mli i.cates issued tlirrotor «hnll ho.Ti 
a siinilrr notation, toactlicr wall tiic tiPii'.o of lie oiitnnal oiitc ctiri t: 


holder of .'ueii stock, and. ni.ti! Mtrh p.iyinent 


no imnsforor of itnv such stock sliati aiHiiiiro any riahts oi ans charac¬ 


ter whatsoever bv reasoii tltcrrot <‘\cot)t the neats ot the original 


oliiectint; slockholdcr. 

ih In any case where the action with respect to v hich objection 
\ra» ninde shall have been taken v ith. or e.’.itlion/.ed by, the con.se!it 


OI stoeiTholilft' witi'.oiit a tii-itintr. ti..- aetiial d.ate upon which the 


v.niten coascr.t to --ttt h action i- ;ir-i ontaiee-i tniai t.ne reoinsite 


nninlier o; stoekin'ldtrs. or, in ea« sifti .TCtioa .siir.ll have neon ftketi 


ptir.snnni to s.-'tov; ei'Clil v-iive of the ymeK eefl'orr.!ion law, th" 'tate 
ot n 7 it'.s the f•l•rtillc:■.te o. owtier-taii a- ft stict. section t ron-ted. .^hail 


for all Pl.l iic lie^nied to lie ihe e.ru- ef the sto.ya.oldt 


re'erri'd to :n .-i; a<li'."’-ioi.' 10111' ei.d ir nt M.is scciani. 

^ 2 . .“^ectiott tw.i.ty-one of the .•lo.i: cor|«cr:’.tion law ns hereby 
ari'ti'liil shall ttpi ly to the drtcrtniiir.tie:; ot the vahte of the stoe.; 
of obi. i iii v' .ciocklioM-vs in all cases w.'.ere payir.enl tor riirii stock 
is 1 ! •lar.nd. U liv tefvn of tiie fact ikr.t the i'oe.ih..i.:ers of a eori«)- 
satioii, alter li.i.s •tcl abail take el.cct. have atith.>i*.'’.c*d aelion^ p.*i" 
suani to hectioti's loiiiieen, twenty, eia’lity-livo, cit:h!y-.sis or ninety- 
one or pnr^iiatil to article four; but tbe provisions 01 section twenty- 
one ns i.l |irtsent in force tliall apply to the dclerniination of the 
vnlue of sueh stock in all cases where ii tynient theieior is or has been 
ueimindid bv reason of the fact l!i.-.t the .stocldioldevs of n corpora¬ 
tion prior to the time this net shall take effect have ai.ihorized any Euch 
nitiviu. 

§ 0. This act shall take ciTect July first, nineteen hundred fifty. 

Chanqes or iddltlant Ir text are Indicated bv ■nderllae 













































